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ISSUES PRESENTED 


(1) Does $ 509(b)(1)(E) of the Federal Water Pollution 
Control Act Amendments of 1972 (FWPCA or Act) grant jurisdic¬ 
tion to this court for direct appellate review of effluent 
limitation guidelines promulgated by the Environmental Pro¬ 
tection Agency (EPA) pursuant to $ 304(b) of the Act? 

(2) Does the FWPCA allow EPA to impose inflexibly uni¬ 
form, nationwide effluent limitations and to preclude any 
further particularized application of the substantive statu¬ 
tory standards, case-by-case, such as is contemplated by EPA's 
challenged "flexibility" provision? 

(3) Does the final particularization of effluent limi¬ 
tations contemplated by the Act require more flexibility than 
is allowed by the challenged EPA provision, which turns on 
"fundamentally different factors " not fundamentally different 
facts, and which applies only to the establishment of 1977 
effluent limitations? 

COUNTERS TATEHENT OF THE CASE 

This case arises on a Natural Resources Defense Council 
(NRDC) petition for review of a series of regulations 1 en¬ 
titled "Effluent Limitations Guidelines" promulgated by EPA's 
Administrator pursuant to the Federal Water Pollution Control 


» 40 C.F.R. Part 412, Feedlots Point Source Category, 39 
Fed7 Reg. 5703 (Feb. 14, 1974). 








Act Amendments of 1972. 2 NRDC challenges the validity of 
an identical provision in each of the regulations 3 which 
would allow case-by-case adjustment of the 1977 discharge 
limitations^ for classes or categories of industrial dis¬ 
charges. The precise nature of, and authority for, the 
"Effluent Limitations Guidelines" are at issue in this pro¬ 
ceeding. 

The FWPCA entails a significant new thrust toward water 
pollution control. The Act calls for increasingly stringent 
effluent limitations 3 to be imposed in two phases on each 
discharge of pollutants 6 from every point source 7 in the 


Pub. L. No. 92-500, 86 Stat. 816 et seq., 33 U.S.C. §§ 1251 
et sea. (Supp. II, 1972). -* 55 


E.! 


n» 


40 C.F.R. $ 412.12, 39 Fed. Reg. 5707 (Feb. 14, 1974). 


Discharge limitations provide the basic requirements for 

nnfrnl aaI 1«««-jj i__ i . « . V 


control of pollutant discharges under the Act. 


An effluent limitation" is defined as "any restriction 
established by a State or the Administrator on quantities, 
rates, and concentrations of chemical, physical, biological, 
and other fluents which are discharged from point sources 

• • • • § 502(11), 33 U.S.C. $ 1362(11). 


6h 


Discharge of pollutants" is defined as "any addition of any 
pollutant to navigable waters from any point source . . . [or] 
to the waters of the contiguous zone or the ocean from any 
point source other than a vessel or other floatine craft " 
°- S - C - « 1362(12). "PouSL«“ affined, 
C ? V a< 8 a „ w J de . ra ^8 e of characteristics and substances, in¬ 
cluding chemical wastes, biological materials, . . .heat, 

\ * * j n 7 lndu8tria ,l» municipal and agricultural waste dis¬ 
charged into water." $ 502(6), 33 U.S.C. $ 1362(6). 


7m 


[A]ny discernible, confined and discrete conveyance . 

f h 5 02(??)^TS*s‘" ri“i(H) dlSCharged " 18 8 POlnt 80 


from 


source. 


It 
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nation. The first phase requires effluent limitations re¬ 
flecting "best practicable control technology currently 
available by July 1, 1977;® the second, achievement of 
"best available technology economically achievable" by 
July 1, 1983. 9 

The keystones of the FWPCA's regulatory structure are 
§§ 301(b), 304(b) and 402. ^ Its essential elements are 
effluent limitations (§ 301(b)) 11 established and imposed in 


®§ 301(b)(1)(A) 33 U.S.C. § 1311(b)(1)(A). The 1977 test 

is referred to below as "best practicable technology." 

?* 3 °l (b ) ( 2)(A), 33 U.S.C. § 1311(b)(2)(A). The 1983 test 
is referred to below as best available technology." 

f-o 3 " U j S l?* 131 l( b f )» 1314(b), 1342. These sections apply 
to existing sources/' that is, all point sources that are 

«fi e ^n? OUr a e /Ao F ? r „ new sourc <jo the relevant sections 
are §§306 and 402. A new source" is "any source, the con¬ 
struction of which is commenced after the publication of pro¬ 
posed regulations prescribing [an applicable] standard of 
performance which is thereafter promulgated. § 306(aH2} 

33 U.S.C. § 1316(a)(2). The Administrator is specifically’ 
directed in § 306(b) to promulgate regulations '’establishing 

ti cr* /?\ 8 P er ^ or nance for new sources . . . ." 33 

U.b.C. § 1316(b). Since new source standards of performance 
are not at issue in this proceeding, § 306 is discussed only 
briefly below. J 

11 See note 5 supra . In effect, an "effluent limitation" is 
a maximum limit on the amount of polluting substances which 
may be discharged. It may be stated in terms of concentration 
'>£i^i» mi lllg ra ms/liter), mass ( e.g. . pounds/day), or quantity 
per unit of production ( e.g. . poilHcfi/ton). 7 


v 




discharge permits (§ 402) on the basis of effluent limitation 
guidelines (§ 304(b)). 12 

The issues here go to the heart of this regulatory struc- 
ture. Their resolution will require determination of the 
relationship between the effluent limitation guidelines called 
for by § 304(b) and the effluent limitations which must be 
achieved in order to implement § 301(b). Because these issues 
are of first impression, their resolution will influence, 
perhaps govern, the legality, efficiency, and wisdom with 
which effluent limitations are established as discharge condi¬ 
tions in permits for over 22,000 industrial point sources by 
December 31, 1974. As will be indicated below, inappropriate 
limitations would impose staggering costs on the country. Bil¬ 
lions of dollars could be wasted, adverse environmental effects 
incurred, and scarce energy resources unnecessarily consumed. 1 ^ 


12 The Administrator is directed in $ 304(b), 33 U.S.C. $ 1314(b), 
to publish "regulations, providing guidelines for effluent 
limitations . . . ." (Emphasis added.) Although the term guide¬ 
lines is not defined in the Act, their elements are specified in 
detail in S 304(b). These guidelines are to be used in setting 
effluent limitations. See the discussion infra at 14-21. 


13 


A total of 29,937 industrial dischargers have submitted per¬ 
mit applications under the National Pollutant Discharge Elimi¬ 
nation System (NPDES) established by the Act. Only 7,703 per¬ 
mits had been issued as of June 30, 1974. 5 Env. Rptr. Current 

Developments 436-37 (Aug. 2, 1974). Section 402(k) immunizes 


* - --# « ° -TVfc yiv/ JLUIU1UUJL6C9 

£-5 r ?? C fi?? har ?? s „ w i t 5 .Pf ralt applications until Decern- 


ber 31, 1974. 33 U.S.C. $ 1342(k). 


14 


See the discussion infra at 47-48. 




SUMMARY OF ARGUMENT 


The electric utilities comprising the Utility Water Act 
Group 15 offer this amicus brief for two purposes. First, they 
believe that none of the parties' positions, outlined below, 

(1) fully reflects the FWPCA's clear mandate that effluent 
guidelines and limitations be used in determining the best 
technology in every case, or ( 2 ) facilitates application to 
over 22,000 industrial point sources of effluent limitations 
that satisfy $ 301(b)'s substantive requirements. Second, the 
utilities believe that the jurisdictional question at issue 
can, and should be, resolved independently of the merits: 
that is, the administrative requirements of S§ 301(b), 304(b) 
and 402. 

NRDC contends that the Act requires that effluent limita¬ 
tions be established directly under § 301(b) by regulations 

prescribing "nationwide, uniform effluent limitations" inflexibly 
applied to all point sources within each industrial class and 
category. Brief for Petitioner at 35-39. NRDC's argument makes 


The members of the Utility Water Act Group are listed in 
Appendix A to this brief. These utilities are directly 

c2id»1?no2" ln thl ® P r ° ceedln 8» since "Effluent Limitations 
Guidelines proposed for steam-electrie powerplants contain 

$ e cTI .'STS 1 ?' P«vi ? i°n challenged Sre b? Zk 
1 Q 7 A\ R m 5 423,12 (Proposed), 39 Fed. Reg. 8305 (Mar. 4, 
on 7 nL . the economic burden which would be imposed 

on the utility industry by these proposed regulations "reD- 
a significant portion of the cost of mindS.trial 
pollution control by 1983." Defendant's Memorandum in Sup- 
port of Motion for Modification of Order at 8 NRDC v Train 

a C s 1V Append^°B 9 : 73 <D - D - C ’ £iUd AU8 ‘ ^ ^.d^™ 
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pointless the Act's intermediate requirements of effluent 
limitation guidelines under 5 304(b). 

Intervening chemical manufacturers' position, on the 
other hand, is that effluent limitations can be established 
only case-by-case as permit conditions are set for individual 
discharges, and that the $ 304(b) guidelines are simply to 
provide a range of effluent reduction values and a set of 
decisional factors to be taken into account by the permit 
grantors. The chemists accord these guideline values little 
prescriptive effect, except as outer-bounds on the permit 
grantor's decision. Brief for Intervenors at 28-30, 42-45. 

EPA's position is unclear. It purports to have pub¬ 
lished regulations that serve as both $ 304(b) guidelines and 
S 301(b) effluent limitations. Apparently it intends to im¬ 
pose the numerical effluent reduction requirements of these 
regulations as permit conditions, with only a modicum of 
flexibility as to the 1977 requirements and none as to the 
1983 requirements. NRDC is, of course, dissatisfied that any 
flexibility exists. And the chemists argue that if EPA's 
guideline-effluent limitations are meant to be actual limita¬ 
tions, then they are illegal. 

The parties' positions on jurisdiction flow from their 
views on the proper role of § 304(b) guidelines and $ 301(b) 
limitations. The chemists conclude that $ 509(b)(1)(E) of the 
Act permits this court to review EPA's action approving or 
promulgating limitations, but not guidelines. Because the 








chemists believe that EPA may not legally have issued regula¬ 
tions under $ 301(b) prescribing effluent limitations, they 
contest jurisdiction. NRDC agrees that § 509(b) does not pro¬ 
vide for review of $ 304(b) guidelines, but argues that EPA 
is at least allowed to promulgate effluent limitations 
under $ 301(b) and has done so. As a result, NRDC believes 
that this court has jurisdiction to review the regulations in 
question. 

The utilities think that the parties' positions on the 
relationship between guidelines and limitations overlook 
congressional purpose in the FWPCA to establish a two-stage 
process for defining effluent reductions applicable to indi¬ 
vidual point sources, a process dependent on a proper use of 
both rulemaking and case-by-case determinations. As the 
utilities' argument will demonstrate, in the three keystone pro 
visions of the Act — §§ 301(b), 304(b) and 402 — Congress 
carefully established an administrative process in which the 
1977 and 1983 standards art' to be particularized in two 
stages: the first affording the full benefits of rulemaking 
through promulgation of presumptively applicable § 304(b) 
guidelines, the second involving the equally vital flexibility 
to fine-tune the standards through case-by-case application 
as effluent limitations are actually set in permits. 

Section 304(b) directs the Administrator during the first, 
and rulemaking, step in that process to publish "regulations, 
providing guidelines," expressly "[fjor the purpose of adopting 







or revising effluent limitations . . . During the second, 
case-by-case step, permit grantors are instructed by § 402 to 
"prescribe conditions" in discharge permits to ensure compli¬ 
ance with the "applicable requirements" under § 301, as 
elaborated in the regulations setting out the $ 304(b) guide¬ 
lines. 

Through these two steps the substantive standards of 
S 301(b) are translated into particularized effluent limita¬ 
tions by weighing the numerous factors determinative of the 
best technology for each point source. The guidelines must 
elaborate the terse substantive statutory standards, the 
utili-ties believe, and may include a single-value numerical 
limitation for each industrial class, category or subcategory. 
Subcategorization should occur to the extent feasible. But 
Congress never intended to shackle EPA to rulemaking alone, 
in the face of the immense, significant variability among 
industrial dischargers across the nation and the huge economic 
environmental and energy costs involved. Thus, numerical 
limitations in the guidelines are presumptively applicable, 
but not absolutely binding. They are to be applied as efflu¬ 
ent limitations in permit conditions unless the permit grantor 
or any party, can show that, on the facts of the case at hand, 
some other limitation more appropriately fulfills the Act's 
applicable substantive mandate. 

In short, the permit grantor is to alter the basic gar¬ 
ment provided by the Administrator's guidelines only where the 
Act shows that alterations are necessary to lit the facts of 
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the case. The one who seeks alteration must show that, mea¬ 
sured by the statutory standard, the facts at hand are ill- 
suited by the guidelines. And it is the Administrator, 
through his veto authority over permit issuance, who ulti¬ 
mately determines whether the alterations are fitting and 
appropriately uniform. 

Provisions of the FWPCA other than §$ 301(b), 304(b) 
and 402 -- particularly those reflecting the careful divi¬ 
sion of responsibility between EPA and the states — further 
implement the congressional desire for a two-stage regulatory 
process. Indicatively, there is no statutory language that 
authorizes, much less requires, promulgation of rigidly uni¬ 
form, nationwide effluent limitations. 

Like the statutory text, the Act's legislative history 
indicates Congress' two-stage intent. The Conferees did in¬ 
tend that effluent limitations be as uniform as possible. 

To ensure that like cases are treated alike, the Administrator 
is to be as precise as possible in his guidelines and the 
states as permit-grantors are to act within those guidelines, 
subject only to any overriding demands of the FWPCA's sub¬ 
stantive requirements. As with the statutory language, there 
is no legislative history authorizing or requiring regulations 
that impose inflexible effluent limitations. 

The policies of concern to the Act's framers are well 
served by the two-stage administrative process which they 
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established for its implementation. The speed and generic 
solutions open to rulemaking can provide rapid, definitive 
guidance to permit grantors in most cases. The flexibility 
afforded by case-by-case determinations can provide the fine- 
tuning essential, infsome instances, to the treatment of like 
cases alike, and to the avoidance of costly errors. Without 
the fine-tuning mandated by Congress, there could result 
staggering excess costs -- economic, environmental, and energy' 
related which the legislators were determined to avoid. 

The enormity of the stakes makes it imperative that errors be 
avoided. In the electric utility industry, for example, the 
initial EPA estimates are that its proposed regulations, if 
imposed without exemptions for thermal discharges, would re¬ 
quire capital outlays of $23.2 billion by 1S83 -- outlays that 
could jeopardize the economic viability of an industry already 
wracked by an acute financial crisis requiring wholesale cur¬ 
tailment of expansion plans for lack of capital. 

The FWPCA's two-stage process also provides for moving 
quickly from an initial elaboration by guidelines of the 
Act's substantive standards to the final specification of 
effluent limitations in permits. The technical expertise 
available to the Administrator, brought to bear in developing 
the guidelines, provides for informed decisions by the permit 
grantors. And the resources of the states are available, 
through participation in approved NPDES programs, to help con¬ 
duct the case-by-case fine-tuning necessary to ensure applies- 
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tion of the best technology in more than 22,000 industrial 
discharge permits that must be issued by the end of this 
year. 

It follows that EPA's challenged "flexibility" provi¬ 
sion is permissible under the FWPCA, even if redundant in 
light of the Act's distinction between guidelines and limi¬ 
tations It is important that EPA make clear that its regu¬ 
lations are guidelines only, presumptively applicable as out¬ 
lined above. At a minimum, EPA must promulgate an expanded 
flexibility" provision in order to carry out the two-stage 
statutory process in substance, if not in exact form. As it 
stands, the provision does not provide, even as to 1977 re¬ 
quirements, the meaningful flexibility required by the Act. 

It must be expanded to allow case-by-case modification on 
the basis of different facts as well as different factors . 

Turning to jurisdiction, NRDC and the chemists frame 
he issue so that its decision seems to require resolution 
of the merits. The utilities emphasize that, even were 
NRDC to prevail in its jurisdictional-merits claim that EPA 
may promulgate § 301(b) effluent limitations by regulation, 
this need not result in findings either that the Agency must 
so promulgate the limitations, or that they must be inflexibly 
uniform. The utilities also stress that jurisdiction may 
be decided on grounds apart from the merits inquiry into 
whether the Administrator may promulgate S 301(b) limitations 
by regulation. The merits are the principal focus of this 
brief, leaving comment on jurisdiction to the end. 
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ARGUMENT 

!• THE FWPCA ESTABLISHED A TWO-STAGE PROCESS FOR DEFINING 

EFFLUENT LIMITATIONS 

The Act directs that its substantive mandates be applied 
to individual point sources through a judicious mix of gen¬ 
eral rules and specific determinations. In examining indicia 
of the cwo-stage process, attention goes first to the statu¬ 
tory text, in Part A below, "There is, of course, no more per¬ 
suasive evidence of the purpose of a statute than the words 
by which the legislature undertook to give expression to its 
wishes." United States v. American Trucking Ass'n . 318 U.S. 

534, 543 (1940). Consideration of the Act's legislative history 
in Part B confirms the congressional purpose evident from its 
text. 

Part C, in turn, considers the administrative context in 
which Congress' purposes are to be realized. This court's 
duty, of course, is "co render the statutory design effective 
in terms of the policies behind its enactment and to avoid 
an interpretation which would make such policies more diffi¬ 
cult of fulfillment . . . ." National Petroleum Refiners 
Again 2L- lie, 482 F.2d 672, 689 (D.C. Cir. 1973), cert , denied . 

42 U.S.L.W. 3485 (U.S. Feb. 26, 1974). 

A. The Statutory Text 

Examined here are, first, the keystone provisions, §$ 301(b), 
304(b) and 402,*^ which shape and support the Act's two-stage 

16 33 U.S.C. SS 1311(b), 1314(b) and 1342. 








-13- 


admin is tr at ive structure and, second, other textual indicia 
of that structure. 

The Keystone Provisions; §§ 301(b). 304(b) and 402 
Section 301(b) simply requires achievement of certain 
standards of effluent control particularized pursuant to other 
sections of the Act. It does nothing more. It contains no 
authority for the establishment of rigidly uniform, nationwide 
effluent limitations.^ 

The language of § 301(b) mandates that by July 1, 1977, 
there shall be achieved "effluent limitations for point sources 
. . . which shall require the application of the best practi¬ 
cable control technology currently available as defined by the 
Administrator pursuant to section 304(b ) of this Act" 18 or 
"any more stringent limitation . . . necessary to meet water 


1 ^NRDC has yet to explain why the Act nowhere explicitly per¬ 
mits or directs the Administrator to promulgate "nationwide, uni- 
5°?*? limitations. 11 Rather ingeniously, but unsuccess- 

fully, NRDC attempts to conjure such a requirement from the 
close relationship" between $$ 301(b) and 304(b). Brief for 
Fetitioner at 32-34. If Congress had intended to establish an 
administrative scheme entirely dependent upon uniform, nation¬ 
wide effluent limitations, it would not have left their exis¬ 
tence to conjuring. See the discussion infra at 29-30. 

§ 301(b)(1)(A), 33 U.S.C. § 1311(b)(1)(A) (emphasis added). 

This specific provision and its analogue for 1983 state the 
basic substantive requirements for point sources "other than 
publicly owned treatment works," limiting the requirements' 
coverage generally to industrial point sources. 
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quality standards . . . ," 19 By July 1, 1983, there is to 
be achievement of "effluent limitations . . . which . . . 
shall require application of the best available technology 
economically achievable . . . as determined in accordance 
with regulations issued by the Administrator pursuant to sec¬ 
tion 304(b)(2 ) of this Act . . . ," 20 

Thus, $ 301(b) does nothing more than fix dates for the 
achievement of effluent controls based on 1977 technology 


19 § 301(b)(1)(C), 33 U.S.C. § 1311(b)(1)(C). This provision, 
completely ignored by NRDC, is relevant to the issues facing 
the court for two reasons. First, its existence indicates 
that the effluent limitations required by $ 301(b) must be 
determined case-by-case, since those based on water quality 
standards can be determined in virtually no other way. Second, 
this provision means that there is no basis for NRDC’s fear 
that any flexibility in the particularization of the technology 
based limitations will leave "enormous and frequently serious 
discharges unabated as a result of the "always present plea 
of polluters for unique (meaning special) treatment." Brief 
for Petitioner at 25, 30. Regardless of what level of con¬ 
trol is mandated by the technological standards, $ 301(b)(1)(C) 
requires, at a mini mum , the July 1, 1977 achievement of efflu¬ 
ent limitations necessary to meet or implement water quality 
standards. And EPA's Administrator has the responsibility 
and authority under $ 303(c), 33 U.S.C. S 1313(c), to 
ensure that water quality standards are sufficiently 
stringent. 

20 

§ 301(b)(2)(A), 33 U.S.C. $ 1311(b)(2)(A) (emphasis added). 

18 complemented by 5 302, analogous to 
S 301(b)(1)(C), which provides for the imposition of any more 
stringent control measures necessary to achieve interim water 
quality goals for 1983 "in a specific portion of the navigable 
7 «ters." 33 U.S.C. 5 1312; see § 101(a)(2), 33 U.S.C. § 1251 
(a)(2). However, unlike S 30TTb)(1)(C), imposition of these 
more stringent requirements under § 302 is subject to a cost- 
benefit justification. 33 U.S.C. § 1312(b)(2). 
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"defined" by the Administrator as "best practicable . . 
rently available" and, later, based on 1983 technology "deter¬ 
mined in accordance with regulations issued by the Administra¬ 
tor" to be the "best available . . . economically achievable." 
Section 301(b), in short, provides for these effluent control 
requirements to be particularized through a process established 
by other sections of the Act. 

That particularization begins, but does not end, with 
EPA's publication of effluent limitation guidelines pursuant 
to 5 304(b).^ Section 304(b) directs the Administrator to 
publish "regulations, providing guidelines" which are expressly 
"[ f]or the purpose of adopting or revising effluent limita- 
tions . . . ." This language makes clear that the guidelines 


21 

Though the term "guidelines" is not explicitly defined in the 
Act, its use throughout the various other sections of the FWPCA 
indicates that Congress intended guidelines to provide informa¬ 
tion and guidance for subsequent administrative actions. See 
$S 304(c) ("information"), 304(d) ("information"), 304(e) Tin- 
formation including (1) guidelines' 1 ), 304(f) ("guidelines"), 
304(g) (’'guidelines"), 304(h) ("guidelines"), 304(i) ("informa¬ 
tion") 318 ("guidelines"), 403(c) ("guidelines"), 404(b) 
("guidelines"), 33 U.S.C. §§ 1314(c)-(i), 1328, 1343(c), 1344(b). 


22 

Section 304(b) provides, in pertinent part: 

For the purpose of adopting or revising efflu ent limita- 
jtifillfi under this Act the Administrator snail . I . pub- 
J-i®? * • * regulatio ns, providing guidelines for effluent 
limitations . . . .Such regulations shall 

(1) (A) identify . . . the degree of effluent reduc¬ 
tion attainable through the application of the best practi- 
cable control technology currently available for classes 
and categories of point sources . . .; and 

. . < B > -ag^cifv factors to be taken into account in deter¬ 
mining the control measures and practices to be applicable 
■ tg PQ t nt 89UrgC8 . . . within such categories or classes 
• • • • 

(2) (A) identify . . . the degree of effluent reduc¬ 
tion attainable through the application of the best con- 

Continued 
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are meant for use at some subsequent administrative stage to 
refine and establish the specific effluent limitations "appli¬ 
cable to any point source ." 23 Thus, the regulations provide 
"guidelines for effluent limitations," not guidelines adopting 
or establishing effluent limitations. 

Section 304(b) indicates how the guidelines are to be 
useful in setting effluent limitations. With respect to each 
level of technology, § 304(b)'s language mandates that the 
guideline regulations do two things: ( 1 ) "identify ... the 
degree of effluent reduction attainable ... for classes and 
categories" and ( 2 ) "specify factors to be taken into account 
in determining the control measures and practices . . . appli¬ 
cable to point sources . . . within such categories or classes." 2 ^ 


Continued 


trol measures and practices achievable . . . for classes 
and categories of point sources . . . ; and 

(B) specify factors to be taken into account in deter¬ 
mining the best measures and practices available to comply 
with subsection (b)(2) of section 301 of this Act to be 
applicable to my point source within such categories or 
cl88868 

33 U.s7c7 s 1314(b) *( mphasis added). 

23 Cf. Congress' similar use of "guidelines" in other FWPCA pro- 
viiTons. Compare § 304(b). 33 U.S.C. S 1314(b) with §§ 304(d)- 
(f), 403(c), 33 iJ.S.C. S§ 1314(d)-(f), 1343(c). 

2 ^33 U.S.C. $ 1314(b)(1)(A),(B). Slightly different language 
is used in S 304(b)(2); that provision calls for "factors to 
be taken into account in determining the best measures and 
practices . . . applicable to any point source . . . ."33 
U.S.C. S 1314(b)(2)(B) (emphasis added). 
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The section, accordingly, calls for guidelines providing both 
a technological assessment of control technologies and an 
indication of various factors "to be taken into account" in 
the determination of the appropriate control measures (and 
thus effluent limitations) applicable to particular point 
sources. Since to develop proper guidelines, the Administra¬ 
tor will already have taken these specified factors into 
account in the "complex balancing analysis" necessary to proper 
assessment of candidate control technologies, 25 $ 304(b) 
necessarily contemplates a later, more specific consideration 
of these factors. Such case-by-case analysis is feasibly con¬ 
ducted only by the permit grantor who, informed and guided by 
the S 304(b) guidelines, sets the applicable effluent limita¬ 
tions in each discharge permit. 

The Administrator is to be as precise as possible in his 
guidelines, given the limitations on data, time and resources 
available for their formulation. 26 Where sufficient data 
and information permit, the Administrator may properly 

incorporate into the guidelines precise numerical limitations 
on constituents discharged from point sources within classes 
or categories. Where available data and information permit, 
moreover, he should establish subcategories to reflect varia¬ 
bility among groups of point sources within classes and cate- 


25 See note 29 infra . 

26 

See the discussion infra at 45-47, 49-50. 
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gorles and to refine further the statutory standards. 

The ultimate statutory constraint, however is that the efflu¬ 
ent limitations applied to each point source reflect the "best"^ 7 


27 The word "best" is common to the 1977 and 1983 substantive re¬ 
quirements. Webster's Third New International Dictionary 208 
(1971) gives the term its customary meaning of "most productive 
of good." Congressional concern that the FWPCA do the country 
more good than harm (see note 28 infra ) makes clear that the 
legislators' and Webster's understanding of "best" is the same. 
The "best" technology under the FWPCA is that most productive 
of social good. As the Circuit Court of Appeals for the District 
of Columbia said in the context of the Clean Air Act, when con- 
struing language calling for the "best system of emission reduc¬ 
tion" : - 


The standard of the "best system" is comprehensive . and we 
cannot imagine that Congress intended that "best" could 
apply to a system which did more damage to water than it 
prevented to air. 

Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 385-86 n 42 

(D.C. Cir. 1973), cert , denied . _ U.S. (1974$ (emphasis 

added). 

As seen below in note 29, its accompanying text, and the 
text at note 30, the scope of the factors to be con¬ 
sidered under $ 304(b), and the manner of their consideration, 
give further substance to the FWPCA's use of "best." These 
factors go beyond strictly technological questions such as "pro¬ 
cess employed ' and "engineering aspects," to cover broader mat¬ 
ters such as "total cost ... in relation to benefits" and 
non-water quality environmental impact (including energy re¬ 
quirements) 1 as well as any other "appropriate" matter. The 
factors, in short, encompass the full range of evidence impor¬ 
tant to the choice of those effluent limitations that are most 
productive of social good. In addition, the "specific and de¬ 
tailed consideration" that such factors are to be given and the 
complex balancing analysis" required concerning them (see infra 
note 29) indicate that Congress had in mind far more than a 
narrow search for the technology most mechanically apt in re¬ 
ducing effluents. 


For an emphatic Indication that the House expected detailed 
consideration of these factors, see H. R. Rep. No. 911, 92d Cong., 
2d Sees. 107 (1972) (hereinafter cited as House Report?. reprinted 
In Senate Comm, on Pub. Works, 93d Cong., 1st Sess., 1 A Legisla- 

Water Pollution Control Act Amendments of 
1972 at 794 (Comm. Print 1973) (hereinafter cited as Legis. Hist.) 
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28 

technology in that particular case. And the "best" must be 
determined through a "complex balancing analysis" of numerous 


Congress demanded such "fine-tuning" at the point of applica¬ 
tion because of its intense concern with the overall social costs 
to be imposed by this Act. Senator Randolph, Chairman of the 
Senate Public Works Committee, emphasized the importance of eco¬ 
nomic considerations in particular: 

The committee does not want to impose impossible goals, 
nor does it intend to require expenditures so excessive 
that they would undermine our economy .... Senator 
Bentsen constantly and correctly called our attention to 
the impact and the cost of these programs, being strongly 
for them, but recognizing them as part of our total 
economy. 

117 Cong. Rec. S 17404 (daily ed. Nov. 2, 1971), 2 Legis. Hist. 

There were basically three reasons why the Senators were 
concerned about the social impact of the FWPCA. One was ex¬ 
pressed by Senator Bayh, a ranking member of the Subconmittee 
on Air and Water Pollution, when he explained that the bill 
from the Conference was designed to avoid "incurring such mas¬ 
sive costs that economic chaos would result." 118 Cong. Rec. 

S 16892 (daily ed. Oct. 4, 1972), 1 Legis. Hist. 216. The 
second reason, the desire to avoid misallocation of resources, 
was emphasized by Senator Buckley in his Supplemental Views on 
S. 2770, the bill which ultimately became the FWPCA: 

The commitment of resources to one sphere of activity 
means that those resources are no longer available for 
other competing needs where a given investment can, on 
balance, do more to move us towards achievement of all 
of our environmental goals. 

S. Rep. No. 414, 92d Cong., 1st Sess. 103 (1971) (hereinafter 
cited as Senate Report), 2 Legis. Hist. 1518. Finally, the 
Senators were also wary of a consumer backlash against dispro¬ 
portionate environmental controls. As Senator Bentsen stated: 

If these programs cause too severe economic dislocations, 
if the economic and social benefits of pollution control 
programs bear no reasonable relationship to the cost in¬ 
volved in implementing them, then all of our best efforts 
to clean up the waterways could be defeated in a back¬ 
lash against those of us who are working to clean up the 
environment. 

117 Cong. Rec. S 17408 (daily ed. Nov. 2, 1971), 2 Legis. Hist. 
1281. House members were similarly concerned about costs and 
recognized that in some cases the cost of pollutant removal 
"can far exceed any reasonable benefit to be achieved." House 
Report 73, 103, 119-20, 1 Legis. Hist. 760, 790, 806-07. 



economic, technological and environmental factors. 2 ^ 

This balancing cannot be wholly accomplished in § 304(b) 
guidelines. Subcategorization in them cannot realistically 
account for the tremendous material variability among point 
sources within categories. Thus, there must be room for ad¬ 
justment, or "fine-tuning," of any fixed numerical limita¬ 
tions prescribed in the guidelines in those cases in which 
they are demonstrably inappropriate. 

e necessity for fine-tuning is apparent in the nature 
of the factors which Congress explicitly required to be "taken 
into account." Rather than merely directing the Administrator 
to specify factors," Congress enumerated particular factors as 
the minimum to be specified and demanded that they be " taken 
i nto account ." Subparagraphs (1)(B) and (2)(B) of § 304(b) 


^por^M^ impose^balancing^equirements^l ike* 0 those 

(1970) (Sepa )? 1 Envlr0nraen,:al Pollc y Act, 42 U.S.C. S§ 432^47 

2 Cti ° n «<I ulred of the Administrator 
° 1 1 80 degree of agency discretion -- ludg - 
l.^ n Y°3 Vtng a c ° mple x balancing analysis of 
|hg^ncl ude economic, tech^cai. Snd or Ker considers- 5 



Th e g round rules for this fNEPA1 kind of f<n.i 

alancing analysis are exoiicitlv set out 




sG&m’&i-jspt mats' ■ 

Manager ofJL k o? Representative Jones, House Floor 

nager of the Conference Report), 1 Legis. Hist. 232. 
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each contain Congress' listing of pertinent factors, for 
example: 


Factors relating to the assessment of best 
practicable control technology . . . shall 
include consideration of the total cost of 
application of technology in relation to 
the effluent reduction benefits . the 

age of equipment and facilities involved 
the process employed, the engineering as¬ 
pects of the application of various types 

^^2 ntr °^5 echni ? ues ’ P rocess changes, non¬ 
water quality environmental impact (including 

^y i r ment8) » and such other factors 8 
as the Administrator deems appropriate ... 


Adequate "consideration” of these factors requires the careful, 
case-by-case analysis in question. Through this analysis the 
actual effluent limitations called for by § 301(b)'s substantive 
requirements are to be shaped, with due regard for the guide¬ 
lines issued by EPA's Administrator under $ 304(b). 

Congress' intent that the limitations be set in this manner 
is reflected in § 301(d) and underscored by comparison of that 
provision with § 304(b). Pursuant to § 301(d), "best available 
technology" effluent limitations must be reviewed at le„.,r 
f ive years and revised if necessary. 31 This five-year review 
period corresponds to the five-year permit term set in § 402(b) 
(1)(B). In contrast, $ 304(b) requires annual review , and 


30 


< “ ( iP'^t^r&ssssr xnv 304<b > 

S 304(b)(2)(B) for "best available" guidelines is similar! 

3 10 o IT o /I m ....... 


vising "best'prac ticable^^or W 7 ?° °V eed > for 

be superseded^ "best^vanL&^equ^me ^ 8Ml 

32__ . . 


33 U.S.C. 5 1342(b)(1)(B). The five-year term applies to EPA- 
ts through $ 402(a)(3), 33 U.S.C. § 1342(a)(3). 


issued permits 










appropriate revision of the guidelines published pursuant to 
that section. If, as NRDC would prefer, applicable limitations 
were to be established by regulation, the annual review (or 
revision) of $ 304(b) guidelines would necessarily entail re¬ 
view (and revision) of the $ 301(b) effluent limitations. But 
had Congress intended such a scheme, there would have been no 
need for review and revision of effluent limitations every five 
years. 

Consideration of § 402 is necessary to complete examina¬ 
tion of the statutory provisions that bear directly on the 
FWPCA's two-stage administrative process. In the interests of 
context, textual analysis of $ 402 best begins with § 301(a), 
which proscribes the "discharge of any pollutant" 3 '* into navi- 
gable waters, "[ejxcept as in compliance with this section [301] 

and sections 302, 306, 307, 318, 402, and 404 of this Act 
i?34 

• • • • Of the exceptions enumerated, the most important 
is for discharges in compliance with $ 402 discharge permits; 
all the other exceptions, except those for special permits, are 
encompassed in $ 402. 

33 

See note 6 supra . 

34 33 U.S.C. § 1311(a). 

35 

The only $ 301(a) exemptions not within the sweep of § 402 
are provisions for special permits under § 318 (aquaculture 
projects) and $ 404 (disposal of dredged material). See 33 
U.S.C. SS 1328, 1344. 
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Section 402 establishes the "National Pollutant Discharge 
Elimination System" (NPDES) under which discharge permits may 
be issued by individual states with adequate permit programs, 
or until the state programs are developed, by EPA. 36 Compli¬ 
ance with the terms of an NPDES permit issued pursuant to 

§ 402 is "deemed compliance with sections 301, 302, 306, 307, 

37 

and 403" for purposes of the enforcement and citizens' suit 
38 

provisions. The other substantive exceptions enumerated in 
§ 301, accordingly, are swept into $ 402. To complete the 
fabric, § 402 permits are woven back into 5 301 by the require¬ 
ment that all discharge permits "apply" and ensure compliance 
with, "any applicable requirements of sections 301, 302, 306, 
307 and 403 . . . . " 39 For existing point sources,the 




36 

33 U.S.C. § 1342. Requirements for state permit programs are 
specified in $ 402(b) and in regulations issued by the Administra¬ 
tor pursuant to § 304(h), 33 U.S.C. § 1314(h). See 40 C.F.R. Part 
124 (1973). The Administrator has the authority, in effect, to 
veto any state permit by objecting to its issuance as being out¬ 
side the guidelines and requirements of the Act. $ 402(d)(2), 33 
U.S.C. § 1342(d)(2). He may also terminate a state's permit 
authority, after hearing, by withdrawing his approval of the 
program. $ 402(c)(3), 33 U.S.C. $ 1342(c)(3). 

37 

Section 403, not among those enumerated in $ 301(a), provides 
for ocean discharge criteria. 33 U.S.C. S 1343. 

38 

H- S * C * 5 1342 < b >- See 5§ 309 and 505, 33 U.S.C. 

SS 1319, 1365, for the federal enforcement and citizens' suit 
provisions, respectively. 

39 § 402(b)(1)(A), 33 U.S.C. § 1342(b)(1)(A). This requirement is 
applicable to EPA-issued permits, as are all state program re¬ 
quirements, through $ 402(a)(3), 33 U.S.C. $ 1342(a)(3). 

40 

See note 10 supra . 
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applicable substantive requirements relevant here are thos^ 
of § 301(b). 

Against this background, Congress in $ 402 unmistakably 
intends that § 301(b) effluent limitations be set in individual 
discharge permits. Thus, S 402(a)(1) authorizes the Administra¬ 
tor to issue permits "for the discharge of any pollutant 
upon condition that such discharge will meet" the applicable 
substantive requirements, including those of $ 301(b). 41 Sec¬ 
tion 402(a)(2) directs him to " pr e scribe conditions for such 
permits to assure compliance with [those] requirements . . . 

It is through prescribing conditions for discharge permits that 
the applicable § 301(b) requirements are finally particularized, 
heeding $ 304(b) factors, and the effluent limitations for indi¬ 
vidual point sources specifically defined. 

In the FWPCA's administrative structure, the permit grantor 
shares the responsibility with the rule-maker to ensure that 
the controls actually applied are the "best" for the particular 
point source. Although any relevant fixed limitations in the 
guidelines are persuasive, and presumptively applicable, the 
permit grantor remains free to modify or adjust them in indi¬ 
vidual cases when the facts before him justify such departure. 
His exercise of discretion will be guided by the factors speci¬ 
fied in the Act, and any added by the guidelines. These factors 

41 33 U.S.C. $ 1342(a)(1). 

4 ^33 U.S.C. $ 1342(a)(2) (emphasis added). 








indicate the types of considerations which may alter the re¬ 
sults in individual cases. Hence, if a party to the permit 
proceeding shows that the facts of the particular case war¬ 
rant departure from any guideline numbers, different and more 
appropriate limitations may be established and imposed. 

As noted earlier, NRDC would largely ignore $$ 304(b) 
and 402, thus truncating the functions of the permit grantor 
and guidelines. NRDC would have EPA set "uniform, nationwide 
effluent limitations," attempting by subcategorization within 
industries to reflect all the material variability among plants, 
and shunting aside the FWPCA's requirement that its substantive 
standards be fine-tuned. Permit grantors would be reduced to 
marionettes, required mechanically to write predetermined efflu¬ 
ent limitations into permits, oblivious to any facts indi¬ 
cating that other limitations better realize the Acf's sub¬ 
stantive requirements. And the $ 304(b) guidelines which 
Congress so carefully described would serve no function at 
all. 

As we have seen, however, §§ 301(b), 304(b) and 402 do not 
accommodate NRDC's procrustean scheme. These provisions spell 
out clearly that guidelines , not actual limitations, are to be 
promulgated by rule and that limitations are to be set case- 
by-case. 

2. Other Textual Indicia 

In addition to the keystone provisions, other aspects of 
the statutory text reflect Congress' two-stage administrative 









purpose for the FWPCA. This section looks first to textual 
indicia of Congress' determination that the states have a 
major role as permit grantors. Attention then goes to provi¬ 
sions specifically directing the Administrator to establish 
various national standards, as opposed to guidelines. These 
provisions underscore the absence of such a command regarding 
5 301(b)'s effluent limitations. Finally, this section considers 
§§ 309 and 505, on which NRDC heavily relies to argue that the 
Act "at least allows" EPA to adopt $ 301(b) effluent limitations. 

i 

Brief for Petitioner at 20, 22-24. 

Congress carefully divided FWPCA functions between the Ad¬ 
ministrator and the states. Section 101(b) declares it the 
legislators' policy "to recognize, preserve, and protect the 
primary responsibilities and rights of States to prevent, re¬ 
duce, and eljjninate pollution . . . ." A3 And under $$ 402(b) 
and (c) the Administrator is directed to relinquish NPDES per¬ 
mit authority to each state upon application as soon as it 
develops an adequate permit program. AA The Act, in short, 
contemplates that states will be the permit grantors with pri¬ 
me ry responsibility for setting effluent limitations in discharge 

43 33 U.S.C. S 1251(b). 

The state program must be founded on "adequate authority" to 
issue permits which "apply, and Insure compliance with, any 
applicable requirements of sections 301, 302, 306, 307, and 
403 . . . 5 402(b)(1)(A), 33 U.S.C. § 1342(b)(l)(Aj. See 

note 32 supra. 


4 - 
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45 

permits. EPA's setting of inflexible effluent limitations 
by rule would effectively deprive the states of this congres- 
sionally mandated responsibility. 

While the Act gives states a major role in its permit 
program, it grants EPA adequate power to review and veto state- 
issued permits. 46 The Agency's oversight authority was a point 
of major difference between the Senate and House Conferees. 47 
The fact that the congressmen clashed over the scope of EPA's 
oversight authority and felt some review necessary shows that they 
expected -- and thus intended — the states to have a measure of 
discretion in setting effluent limitations. 48 The legislators 


House Report 125, 127, 1 Legis. Hist. 812, 814; Senate 
Report 71, 2 Legis. Hist. 1489. EPA had approved 15 state per¬ 
mit programs as of June 30, 1974. 39 Fed. Reg. 26061 (1974). 

46 EPA's Administrator retains the authority to review and veto 
state permits, § 402(d)(2), 33 U.S.C. § 1342(d)(2), and to with¬ 
draw his approval of a state permit program, thereby ending its 
NPDES authority, § 402(c)(3), 33 U.S.C. § 1342(c)(3). 

47 

The Senate version of the bill had required the Administrator 
to approve the conditions imposed in any state permit. S. 2770. 
92d Cong., 1st Sess. § 402(d)(2) (1971); Senate Report 70, 71, 

2 Legis. Hist. 1488, 1489. The House had restricted his veto 
authority to cases in which another affected state objected to 
£™?? rtlcular P ermi t. H.R. 11896, 92d Cong., 2d Sess. $ 402(d)(2) 
(1972); House Report 127, 1 Legis. Hist. 814. The Conference 
agreement added to the House version authority to veto all state- 
proposed permits found to be "outside the guidelines and require¬ 
ments of this Act" by objecting within 90 days after EPA's re- 

§ e i342(d)(2^(Br 8ed StatC Permit * 5 402 ( d H 2 H B )» 33 U.S.C. 

48 

In the House, Congressman Podell offered an amendment which 
would have eliminated that discretion. The amendment was de¬ 
feated. 118 Cong. Rec. H 2634-35 (daily ed. Mar. 28, 1972) 1 
Legis. hist. 574-76, In commenting on the need for his amendment. 
Congressman Podell lamented that "there are no [federal] standards 
g uid ellnes and there is a substantial different." Id. 
at 2635, 1 Legis. Hist. 576 (emphasis added). 
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did not deem the oversight provision functionless. It would 
be essentially meaningless, however, if the state, as permit 
grantor, were required simply to rubber stamp predetermined 
effluent limitations. 

The definition of "eff 1 \ent limitations" in § 502(11) 
emphasizes both the two-stage process and its federal-state 
division of responsibility. Section 502(11) defines "effluent 
limitations" as: 

[A]ny restriction established by a State or the 
Administrator on quantities, rates, and concen¬ 
trations of . . . constituents which are dis¬ 
charged from point sources ... .49 

It is only through permits issued under an approved NPDES pro¬ 
gram that states may establish "any restriction ... on quantities 
. . . discharged from point sources." Hence, this definition 
contemplates the ultimate setting of effluent limitations by 
the permit grantor. 50 


49 33 U.S.C. $ 1342(11). 


The centrality of the permit grantor is reflected, again, by 
$ 402's emphasis on public participation in permit proceedings 
and public availability of all permits and permit applications. 
See S§ 402(a)(1), (b)(3), (j), 33 U.S.C. § 1342(a)(1), (b)(3), 


Comparison of SS 308 and 509 also indicates a clear distinc 
tion between case-specific effluent limitations under § 301 and 
guidelines under $ 304(b). Under § 308(a) the Administrator 
authorized to command dischargers to provide any Information 
reasonably required in "developing or assisting in the develop¬ 
ment of any effluent limitation . . . ." 33 U.S.C. § 1318(a) 

(emphasis added). But "for purposes of obtaining information 
under section 304(b)" — i.e. . developing guidelines — the 
Administrator must apply to the United States district courts 
to subpoena relevant papers, books or documents. 5 509(a)(2), 

33 U.S.C. S 1369(a)(2). 
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Congress was explicit when it intended the Administrator 
to publish guidelines, on the one hand, and specifically appli¬ 
cable standards, on the other. For example, under § 304(f) 
the Administrator is directed to publish " guidelines for pre¬ 
treatment of pollutants" discharged into publicly owned treat¬ 
ment works. But in $ 307(b) he is explicitly directed to 
promulgate "pretreatment standards for . . . those pollutants 
. . . . "^ Similarly, $ 306(b) is equally explicit in re¬ 
quiring the Administrator to promulgate "regulations establishing 
Federal standards of performance for new sources . . . 


51 33 U.S.C. $ 1314(f) (emphasis added). 

"^33 U.S.C. S 1317(b) (emphasis added). Emphasizing the dis¬ 
tinction between guidelines and standards , the Senate Report 
noted: 

[T]his authority [to publish pretreatment guidelines] is 
in addition to the authority of the Administrator to 
establish pre-treatment [sic] standards directly under 
Section 307. The [guidelines] authority ... is intended 
to generate information to support . . . States in establi¬ 
shing pretreatment requirements .". . . [P]re-treatment 

standards established under Section 307 would generally 
be national in scope .... [T]he Administrator is in¬ 
structed to provide assistance in the form of guidelines . 
Senate Report 54, 2 Legis. Hist. 1472 (emphasis added). 

"^33 U.S.C. $ 1316(b)(1)(B). See note 10 s upra . Standards set 
by regulations are tenable for new sources, because prospective 
dischargers -- unlike existing sources -- can select their lo¬ 
cation and design to satisfy the standards while minimizing the 
associated environmental, economic and energy costs In other 
words, new source regulations have less need to accommodate the 
extremes of such costs associated with retrofitting to meet in¬ 
flexible requirements. See, however, discussion at 55-56 infra . 
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In contrast:, nowhere In the Act did Congress authorize, 
much less direct, the Administrator to promulgate § 301(b) 
effluent limitations, or standards, by regulation. 5 ^ There 
is, however, an express congressional mandate in § 304(b) 
that the Administrator publish guidelines for the purpose of 
adopting effluent limitations . 55 By the same token, nowhere 
in the FWPCA did Congress authorize or direct the Administra¬ 
tor to impose uniform, nationwide effluent limitations. 

NRDC rests its contrary views on $$ 505(f), 309(a) and 
301(e). E.g. , Brief for Petitioner at 22-24. But these sec¬ 
tions do not avail Petitioner. 

NRDC relies on the fact that $ 505(f) for purposes of citi¬ 
zen suits refers to an "effluent standard or limitation" 56 as 
"an effluent limitation or other limitation under section 


54 

Every provision of the FWPCA which does direct the Administra- 
tor to prescribe specifically applicable standards also states 

iAt/ e x ai LN he J? ece88ar y Procedural steps. See $$ 306(b)(1)(B), 
307(a), (b), 33 U.S.C. §§ 1316(b)(1)(B), 13177a), (b). 

ar ® Congress intended is reflected 
in S 515, 33 U.S.C. $ 1374, which requires the Administrator to 
8: Ve advisory committee prior notice of his intent 

to publish any proposed regulations required by section 304(b) 
of this Act, any proposed standard of performance for new sources 
required by section 306 . . ..or any proposed toxic effluent 
standard required by section $07 . . . ." In this listing of 
regulations, absolutely no mention is made of $ 301(b). 

I 505 phrase as "effluent limitations and 
standard. Brief for Petitioner at 22. 










-31- 


301 or 302," and as "a permit or condition thereof." 57 But 

use of these phrases does not mean that the Act intends the 

setting of effluent limitations via regulation. Rather, 

S 505(f) ensures the availability of citizen suits as an 

enforcement mechanism between December 31, 1974, when permit 

applicants' immunity expires, and July 1, 1977, when $ 301(b)'s 

phase one effluent limitation requirements take effect. 5 ^ 

During that period, the only limitations enforceable against 

dischargers will be those imposed in permits as interim steps 

toward 1977 compliance, that is, steps such as construction 
59 

schedules. 

Section 505(f) also refers separately to permits and their 
conditions, because every permit includes extensive conditions re¬ 
lating to the monitoring and report of discharges, as well as the 
substantive conditions imposing effluent limitations.^® 


NRDC alludes to "the discussion of $ 505(f) in the House and 
Senate Reports," Brief for Petitioner at 23. The House Report's 
discussion of $ 505(f) at 134, 1 Legis. Hist. 821, however, 
merely paraphrases that provision. The Senate Report's expla¬ 
nation of S 505, at 79-80, 2 Legis. Hist. 1497-98, talks of 
settling the applicable "effluent control limitation or stand¬ 
ard ... in the administrative procedure leading to the 
establishment of such effluent control provision." And it 
points out that in any enforcement proceeding, "there should 
be a considerable record available . . . resulting from the 
F ederal and State administrative standard-sett ing procedures." 
ifT- 80, 1 Legis. Hist. 1498 (emphasis added). 


58 


See note 109 infra. 


59 See 40 C.F.R. $S 124.44, 125.23 (1973). 

60 §§ 308, 402(b)(2), 33 U.S.C. $§ 1318, 1342(b)(2). 
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Fur the r, most of the phrases within § 505(f) are not 
mutually exclusive. Congress was redundant in its defini¬ 
tion of "effluent standard or limitation" for citizen suit 
purposes. At a minimum, § 505(f)(2)-(4) and (6) are covered by 
S 505(f)(1), and it is likely that Congress intended little 
distinction between "an effluent limitation or other limitation 
under section 301 or 302" (§ 505(f)(2)) and "a permit or condition 
thereof" (5 505(f)(6)). 

Nor does S 309(a)(3)'s reference to a "violation of sec¬ 
tion 301" and to "violation of any permit condition" support 
NRDC. "[V]iolation of section 301" in § 309(a)(3) means "operating 
without a required permit" in violation of § 301(a), not infringe¬ 
ment of $ 301(b)'s substantive requirements. This is clear 
from the legislative history NRDC cites as explanation: "The 
distinction between . . . [the] violation of an unlawful dis¬ 
charge and . . . operating without a required pemW r under 
section 402," the Senate Report explained, "is intended to cause 
the Administrator to act expeditiously to issue permits . . . ."62 
Section 309(a)(3) also indicates that it is "permit condition^] 

or limitation^]" which are to implement the substantive require¬ 
ments of § 301(b). 63 

Section 301(e), finally, sheds no light on how effluent 
limitations carrying out the mandate of $ 301(b) are to be 


Section 505(f)(1) includes "an unlawful act" under § 301(a) en¬ 
compassing by reference all the FWPCA's substantive requirements. 
See the discussion in text at notes 34-35, 38-39 supra? 

62 

Senate Report 64, 2 Legis. Hist. 1482 (emphasis added). 

63 33 U.S.C. § 1319(a)(3). 










established. Rather it directs that effluent limitations 
"shall be applied ... in accordance with the provisions of 
this Act." ^ As already noted, it is through the two-stage 
administrative process established by the FWPCA's keystone 
provisions that effluent limitations are to be applied to 
point sources. 

No basis exists in the statutory text, then, for NRDC's 
regulatory desires. The Act's language is directly to the 
contrary. It requires meaningful use of both guidelines and 
case-by-case limitations in particularizing the FWPCA's sub¬ 
stantive demands. 


B • The Legislative History 

This section reviews, first, the weight of the legislative 
history — termed "unhelpful" by NRDC 65 -- that confirms the 
congressional intent apparent from the face of the Act. The sec¬ 
tion then examines and tests those fragments of legislative his¬ 
tory on which NRDC relies for its assertion that the Act requires 
regulations setting "uniform, nationwide effluent limitations." 


33 U.S.C. § 1311(e). 

NRDC notes that "[sjome of the legislative history is unhelp¬ 
ful on this precise point." Brief for Petitioner at 35. 
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1. The Administrator is to Provide Guidelines for 
Setting Effluent Limitations _ 

Despite major differences between the House and Senate which 

prolonged the Conferees' deliberations, 66 both houses agreed 

that the Administrator was to provide § 304(b) guidelines for 

c- 

the establishment of effluent limitations in individual per¬ 
mits. The Committee Reports in both houses and the Conference 
Report all reflected this intent. The Senate Report on S. 2770 
characterized § 304(b) as requiring that "the Administrator 
shall . . . publish effluent-limitation guidelines . . . . " 6 ^ 

The report went on to explain that § 304(b) "requires the Ad¬ 
ministrator ... to publish guidelines for setting effluent 
limitations reflecting the mandate of section 301, which will 

ft ft 

be imposed as conditions of permits issued under section 402." 

Similarly, the Committee Report on the House amendments 
to S. 2770 6 ^ characterized § 304(b) as requiring "the Administra¬ 
tor ... to publish . . . regulations for the establishment of 


^ 6 See, e.g. , 118 Cong. Rec. S 16369 (daily ed. Oct. 4, 1972), 1 
Legis. Hist. 162. 

6 ^Senate Report 49, 2 Legis. Hist. 1467 (emphasis added), 
ftft 

Id . 51, 2 Legis. Hist. 1469 (emphasis added). 

6 ^The House amendments struck out all of the Senate bill after 
the enacting clause and inserted a substitute text identical to 
H.R. 11896. H.R. Res. 913, 92d Cong., 2d Sess. (1972), 1 Legis. 
Hist. 343; 118 Cong. Rec. H 2481 (daily ed. Mar. 27, 1972), 1 
Legis. Hist. 350; 118 Cong. Rec. H 2773-74 (daily ed. Mar. 29, 
1972), 1 Legis. Hist. 748-51. 
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effluent limitations," 7 ^* not regulations establishing effluent 
limitations. The Conference Report agreed that the Senate and 
House bills both called for guidelines and, in explaining the 
final bill, reiterated the Administrator's role under § 304(b) 
as one of promulgating "regulations providing guidelines for 
effluent limitations," 7 '* not regulations providing or establishing 
effluent limitations. 

o 

2. Effluent Limitations Are to be Set Case-by-Case 
by the Permit Grantor . _ 

The legislative history is replete with indications that 

the effluent limitations are to be determined case-by-case in 

the permit process. The intent was evidenced by all three 

reports. 

The Senate Report called explicitly for case-by-case con¬ 
sideration of the § 304(b)(1)(B) and § 304(b)(2)(B) factors in 
establishing effluent limitations: "In applying effluent limi¬ 
tations to any individual plant, the [§ 304(b)] factors cited 

72 

above should be applied to that specific plant ." And in 
explaining § 301, the Senate Report made clear that the mecha¬ 
nism for case-by-case consideration of the factors was to be 
the establishment of effluent limitations in § 402 permits: 

"The program [of effluent limitations] proposed by this Section 

70 

House Report 107, 1 Legis. Hist. 794 (emphasis added). 

71 S. Rep. No. 1236, 92d Cong., 2d Sess. 124-25 (1972) (herein¬ 
after cited as Conference Report), 1 Legis. Hist. 307-8 (empha¬ 
sis added). 

7 ^Senate Report 50, 2 Legis. Hist. 1468 (emphasis added). 
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[301] will be implemented through permits issued in section 
■ 73 

402." The Senate Report went on to note that: 

[ T]he most effective control mechanism for po:it 
sources or discharge is one which will provide 
for the establishment of conditions of effluent 
control for each source of discharge . A permit 
or equivalent program, properly implemented and 
fully utilizing the resources of the State and 
Federal Government should provide for the most 
expeditious water pollution elimination program. 

The information on the technology of control 
developed under section 304 should facilitate the 
administration o£ this system.74 

Thus, the Senate Report clearly contemplated the case-by-case 

establishment of effluent limitations in permits on the basis 

of § 304(b) guidelines. 


73 

Id. 42, 2 Legis. Hist. 1460. For further evidence of this 
intent, see the Senate Report's comment on § 301, id. at 44, 2 
Legis. Hist. 1462. After noting that "little has ¥een done to 
identify for industry the exact meaning, on a plant-by-plant 
basis, of the equivalent of secondary treatment , 11 (a phrase 
used in the Senate to describe the requirements of "best practi¬ 
cable technology") the Report continues: 

Through the permit program established under section 402, 
with the help of those States which have effective [per¬ 
mit] programs, the Administrator and the States can and 
should, by mid-1^73, be able to apply specific effluen t 
Li mitations for each industrial source. 

Id . 1.462 (emphasis added). Since § 304(b) regulations pro¬ 
viding effluent limitation guidelines would have been published 
in late 1972, S. 2770, 92d Cong., 1st Sess. § 304(b) (1971), 
obviously the Senators contemplated that the applicable "spe¬ 
cific effluent limitations" would be established case-by-case 
in permits, and thus would not be known until mid-1973. 

74 


Senate Report 72, 2 Legis. Hist. 1490 (emphasis added). 





A similar intent was reflected in the House Reporl. It 
stated that § 301(b) establishes a "basis for Lhe detenuin.il ion 
of effluent limitations for any discharge of pollutants . . . 
Further indicating a case-by-case determination, the Reporl 
referred to "best available" technology as "those processes or 
control techniques which are the best for a specific point 
source . I|78 And as the Report indicated, the "best" processes 
or control techniques are to be determined by taking the 
§ 304(b) factors into account for "any point source within a 
category and class." 77 

The structure reflected in both the Senate and the House 
bills was not changed by the Conference agreement. With re¬ 
spect to § 304(b)(1)(B) ( i.e. , "best practicable technology" or 
1977) guidelines, the Conference Report explained "[T]he Ad¬ 
ministrator's regulations providing guidelines for effluent 
limitations shall specify factors to be taken into account in 
determining the control measures and practices to be applicable 
to point sources . . . within categories or classes." 78 Like 
the Committee reports, the Conference Report specified that the 
Act requires "regulations providing guidelines for effluent limi 
tations," not regulations providing or setting effluent limita- 

75 House Report 100, 1 Legis. Hist. 787. 

^Id. 103, 1 Legis. Hist. 790 (emphasis added). 

^Id. 107, 1 Legis. Hist. 794 (emphasis added). 

78 

Conference Report 125, 1 Legis. Hist. 308 (emphasis added). 
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tions. And the guidelines are to "specify factors to be taken 
into account" in deciding what control measures and practices 
(and therefore effluent limitations) are applicable to "point 
sources." 

The Conference Report repeated this intent for "best avail¬ 
able technology" or 1983 guidelines: 

Section 304(b)(2)(B) would require that the 
guideline regulations specify factors to be take n 
into account in determining the best measures an3 
practices . . . applicable to any point source 
• • • within categories or classes.79 

Thus the Conference agreement reaffirmed the legislative 
intent apparent in the Committee reports that effluent limita¬ 
tions are to be established case-by-case in discharge permits 

on the basis of § 304(b) guidelines provided by the Administra¬ 
tor. 


3 • Legislative History on Which NRDC Relies 
As we have seen, the FWPCA's statutory text does not call 
for the Administrator to impose effluent limitations by regula¬ 
tion. Nor does it demand uniform, nationwide limitations in¬ 
flexibly applied to all dischargers within an industrial class 
or category. NRDC's contrary view depends largely on selected 
fragments from the legislative history. Those fragments are 
usefully examined. Since an understanding of NRDC's excerpts 
from the legislative history is enhanced by appreciation of 
the role of § 301(c) in the FWPCA, that provision is discussed 
here Finally, it is htlpful as well to focus briefly 

79 

Id. (emphasis added). 
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on Congress' intent as regards uniform limitations. 

To support its position, NRDC seizes on a passage from 
the Conference Report and on the text of a prepared statement 
submitted for the record by Senator Muskie. As indicated be¬ 
low, however, these bits of legislative history are inauequate 
to support an argument that runs counter to the weight of the 
history and that is squarely at odds with the statutory text. 
The pertinent passage from the Conference Report stated 

that: 


fTjhe Administrator or the Sta te, as the case may 
be, will make the determination of the economic 
impact of an effluent limitatio n on the basis of 
classes and categories of point sources, as dis¬ 
tinguished from a plant-by-plant determination. 

However, after July i, 1977, the owner or opera¬ 
tor of a plant may seek relief from the require¬ 
ment to achieve effluent limitations based on best 
available technology economically achievable.00 

The first notable aspect of this statement is its reference to 
a state 1 s "determination of the economic impact of an effluent 
limitation." Clearly, this is a reference to the state's role 
in the permit program, which NRDC largely ignores. Under NRDC's 
scheme states would never be in a position to determine the 
"economic impact of an effluent limitation." They would be re¬ 
quired simply to write into permits the prescribed uniform 
effluent limitations. 

The second important facet of this passage is what appears 
to be a paradox: How can permit grantors (whether states or the 


80 

Conference Report 121, 1 Legis. Hist. 304 (emphasis added). 
*^33 U.S.C. § 1342(b). See the discussion at 26-28 supra . 
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Administrator) make the economic impact determination "on Llic 
basis of classes and categories of point sources, as dis¬ 
tinguished from a plant-by-plant determination," when setting 
individual permit limitations? This seeming paradox is ex¬ 
plained by a statement of Representative Jones. 

Representative Jones, House Floor Manager of the Confer¬ 
ence agreement, explained that such an assessment of economic 
impact would be conducted by taking into account 

the tota l impact of the action o n plants within 
a given category (e.g., steel, chemical, paper) 
considering overall financial ability to comply 
and the national impact of compliance on communi¬ 
ties and workers .82 

Thus, it is the scope of the economic analysis, and not the stage 
at which it is to be conducted, on which the Conferees were 
focusing. They directed that the assessment of economic im¬ 
pact, whether at the guidelines stage or the permit stage, 
include those effects germane to the entire industry's "over¬ 
all financial ability to comply" and that permit grantors pay 
special attention to secondary economic impacts when actually 
setting effluent limitations. Representative Jones gave 
special emphasis to consideration of "external costs such as 
potential unemployment, dislocation, and rural area econorr-c 
development sustained by the community, area, or region" in 
setting "best practicable technology" limitations. 83 


82 

118 Cong. Rec. H 9119 (daily ed. Oct. 4, 1972), 
237-38 (emphasis added). 

83 Id. at H 9117, 1 Legis. Hist. 231. 


1 Legis. Hist. 
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The rest of the passage quoted from the Conference Report 
discusses relief provided by § 301(c) from "best available 
technology."®^ That section, operative only after July 1, 

1977, waives 1983 effluent limitations on grounds, of economic 
hardship to a particular point source. Because the 1983 re¬ 
quirements are more stringent than the 1977, Congress was 
especially concerned that they might unduly burden individual 
plants. The requirements, of course, would be set so-as to 
be "best" in light of all relevant factors, particularly such 
broad-gauged economic impacts as are discussed above. Yet 
e ffluent limitations found "best" in that sense, even after a 
case-by-case fine-tuning, might still be beyond the "economic 
capability" of the discharger. The legislators, therefore, 
framed a special waiver for these requirements, permitting the 
adoption of other, less restrictive standards that are within 
the "economic capability" of the facility's owner. In other 
words, $ 301(c), like the Conference Report language quoted 
above, supplements, and is in accord with, the statutory require¬ 
ment for two-stage particularization of § 301(b)'s substantive 
requirements. 

In arguing that all "variability within a category 
. . . [raustj be taken into account in . . . rulemaking," 

NRDC "attaches a great deal of importance" to a state¬ 
ment by Senator Muskie. Brief for Petitioner at 36. His 

• I 

84 


33 U.S.C. S 1311(c). 
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indication that § 304(b) factors "not be considered at the 
time of the application of an effluent limitation to an indi¬ 
vidual point source," of course, does lend some support to 
NRDC. But this assertion is flatly inconsistent with the 
language of the Act and the language of all the Committee re¬ 
ports, as evidenced by prior discussion. The Senate Report, 
in particular, states that "[i]n applying effluent limitations 
to any individual plant, the [§ 304(b)] factors cited above 
should be applied to that specific plant ."** 5 

Senator Muskie's remark is also flatly inconsistent with 
his own prior comments. Those prior statements indicate that 
the effluent limitations under both § 301(b)(1) and § 301(b) 
(2)(A) are to be established in permits under § 402. During 
Senate debate on S. 2770 the following colloquy occurred: 

Mr. Mathais. Does section 301(b)(2)(A) on page 
76 [of S. 2770] contemplate that a state, or the 
Administrator if appropriate might be able to set 
the 1981 effluent limitations almost on an indi¬ 
vidual point source by point source basis ? 

Mr. Muskie. Section 301(b)(2)(A) as well as 
section 301(b)(1) anticipate individual applica ¬ 
tion of controls on point sources through the 

procedures under the permit program established 
under section 402. 


The information under section 304(b) is to be 
applied in setting effluent limitations.86 


85 


Senate Report 50, 2 Legis. Hist. 1468 (emphasis added). 

86 

„, 117 Rec * S 17454 (^ily ed. Nov. 2, 1971), 2 Legis. 

Hist. 1391 (emphasis added). 
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\ 


Muskie's response to Mathias shows that effluent limitations 
are to be set case-by-case in permiLs and that the 5 304(h) 
factors are to be applied in the process. 

To the extent that Senator Muskie's "prepared statement." 
is inconsistent with the FWPCA as enacted and with the Confer¬ 
ence Report it must be ignored. Any such prepared statement 

87 

represents, of course, only the views of its maker. Signi¬ 
ficantly, in submitting this same statement for the record, 

Senator Muskie emphasized the legislators' resolve "not to 
leave the final evaluation of the bill to legislative history, 
but instead to write into law as clearly as possible the intent 
of the Congress." 88 

significantly, Muskie's prepared statement drew t e following 

rejoinder from Senator Jackson: 

A back-door attempt at legislation through last 
minute speeches on the floor of the Senate is 
not the proper conduct of the Nation's business. 

Fortunately, as . . . court decisions have indi¬ 
cated, the courts will not abide . . . speeches 
re-interpreting clear legislative language. 89 


87 

'in analogous circumstances at the passage of the National En¬ 
vironmental Policy Act, 42 U.S.C. §§ 4321-47 (1970). 

Senator Gordon Allott, one of the Senate conferees, specifically 
noted that a similar ex post facto prepared statement by Senator 
Muskie did not reflect tne intent of the Senate. He pointed out 
that the Senate members of a Conference Committee do not state 
the reasons for their actions in a Conference Committee and that 
the Senate would vote on the language of the Conference Report 
and not on the interpretations of it given by individual Senators. 
The other Senate conferees, he said, had not "reviewed, agreed 
upon, and signed" Senator Muskie's explanatory statements. 115 
Cong. Rec. S 40422 (daily ed. Dec. 20, 1969). 

88 118 Cong. Rec. S 16870 (daily ed. Oct. 4, 1972), 1 Legis. Hist. 
164. 

89 Id. 16888, 1 Legis. Hist. 204. 
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the House, Congressman Dingell condemned such efforts in 

both houses to make "so-called bootstrap legislative 
90 

history." If such tactics were to succeed, any legislator's 
interpretation submitted for the record could have the effect 
of binding the entire Congress. 

Finally, it is useful to deal briefly with Congress' in¬ 
tent concerning uniform limitations. The Conferees sought 
reasonable uniformity of regulation in order to "assure that 
similar point sources with similar characteristics . . . will 
meet similar effluent limitations." 91 They indicated, however, 
that this like treatment of like cases was to be sought by 

the Administrator's providing guidelines which they "expected to 
92 

be precise." Congress, however, recognized the impossibility of 
achieving the absolute precision which would be required to 
prescribe absolutely uniform effluent limitations. The legisla¬ 
tors intended that account be taken of differences and required, 
not that effluent limitations be nationally uniform, but only 
that "effluent limitations applicable to individual point 
sources within a given category or class be as uniform as 
possible." 9 ^ 


90 

118 Cong. Rec. H 10271 
Hist. 107. 


(daily ed. Oct. 18, 1972), 1 Legis. 


91 

Conference Report 126, 1 Legis. Hist. 309 (emphasis added). 
Congress was motivated in large part by a desire to discourage 

f^ t ? S ^ pa 5 tlC i Patin8 in the Act ' s administration from competing 
for industrial or economic development by adopting lenient limi- 


92 

93 


Id. 

Id. 


(emphasis added). 






This is the result achieved when, given guidelines which 
are as precise as possible, the permit grantor, heeding the 
§ 304(b) factors, adapts them as necessary to respond to the 
statutory mandate for best technology in light of the facts 
of the case before him. States as permit grantors are to be 
kept within the bounds of uniformity, of course, by EPA's 
oversight authority, described above.^ Thus, Congress deemed 
it neither necessary nor desirable to authorize the promulga¬ 
tion of inflexible, national effluent limitations in order to 
achieve the necessary uniformity. 

C. The Administrative Context 

This section considers the practical problems of applying 
§ 301(b)'s substantive requirements to individual point sources. 
Of note, first, is the scope of the administrative task facing 
EPA (and as delegation occurs, the states) in regulating in¬ 
dustrial sources alone under the Act. Involved here are 68 

major classes and categories of some 30,000 industrial point 
95 

sources. The number of discrete subcategories which EPA has 


94 


See notes 46-48 supra and accompanying text. 


95 


. ,The Act in $ 306(b) listed 27 industrial categories which the 
Administrator was expected to "concentrate on, but not be limited 
to in developing effluent limitation guidelines under § 304(b) 


House Report 107, 1 Legis. Hist. 794. But a United States Distric 

the Act requires "comprehensive section 304(b)(1) 
k n 8 ^ idel i n ^ S c o ver i n g ell industrial categories. Accordingly, 
y Order of November 27, 1974, the list was expanded from the 27 

the lI eoni? 1 f Cat a 8 M rieS of S 306 ( b ) to include 68 categories which 
the court found necessary to provide comprehensive coverage of 
all point source discharges." NRDC v. Train, Civ. No. 1609-73 


Continued 
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established, and which do not purport to account for all 
variability, is staggering. For example, guidelines for the 
9 industrial categories which are at issue in this case in¬ 
volve 35 subcategories. 96 The 30 major classes and categories 
which EPA has designated as "Group I, Phase I" industries in¬ 
clude 203 subcategories. 97 And since EPA must simultaneously 
develop "best practicable" and "best available" guidelines 
for each subcategory, these 30 Group I, Phase I classes and 
categories require development of 406 separate guidelines. 

And there are another 38 major classes and categories, which 
include an unknown number of subcategories. 

Developing effluent guidelines for each subcategory re¬ 
quires detailed, extensive study of waste stream characteristics 
and treatment capabilities typical in that subcategory, as well 
as full technical and economic analyses to provide the technical 
and economic bases for the regulations. 98 In this regard, the 


Continued 


^ (Green, J.), appeal docketed . No. 74-1433, 

D.C. Cir.. Apr. 18, 1974. A list of tn« 


(D.D.C, Nov. 27, 1973) 

Sow Ci S*’ A P Y"a^ 97 ^ # A list of tfie major classes and cate¬ 
gories tor which EPA must prepare guidelines under the Order in 

NRDC v_;. Train is attached as Appendix C to this brief. Thus far, 
29,937 permit applications have been filed. 


See note 13 supra . 


96 

Appendix for Petitioner at 13, 17-90. 

97 

See Appendix C to this brief. In some industries the number 
of subcategories is extensive. The inorganic chemicals cate- 
gory, for example, is comprised of 22 subcategories. 


98 ru • 

r-r.* is difficult, time-consuming process is described in a recen 
Appeudii°C .V; .Train, supra note 95 , included here as 









§ 304(b) factors provide a host of relevant grounds for 
distinguishing among plants." The material differences 
among facilities in many of the existing subcategories 
effectively preclude development of appropriate "nationwide, 
uniform effluent limitations" for the present subcategories, 
or definition of a sufficient number of refined subcategories. 

Of note, second, is the magnitude of potential error. 
Inflexible limitations based on hasty analysis could prove 
enormously costly. Inappropriate limitations, mechanically 
and universally applied to all plants in a subcategory, could 
result in wasteful expenditures of literally billions of dol¬ 
lars, adverse environmental effects, and unnecessary consi imp- 
tion of scarce energy resources. 

For example, EPA has estimated that the guidelines pro¬ 
posed for steam-electric powerplants could require capital out¬ 
lays of $23.2 billion by 1983.^®^ The impact of such expenditures 


99 

See note 30 supra and accompanying text. 

These ills are among those Congress sought to avoid by speci- 
§ 1314(1^ ^ SpGCial considerati °n ^ § 304(b), 33 U.S.C. 

U.S. Environmental Protection Agency, Economic Analysis of 
Proposed Effluent Guidelines - Steam Electric Power Plants, 11-58 
(Mar. 1974). Because of errors in EPA's analysis, it appears 
to have underestimated the costs by $25 billion. Comments on the 
proposed regulations by the Utility Water Act Group contain de¬ 
tailed calculations which show that the total capital cost to the 
industry could be $48.1 billion by 1983. Utility Water Act Group, 
, Comments on EPA s Proposed $ 304 Guidelines and § 306 
Standards of Performance for Steam Electric Powerplants, Attach¬ 
ment VI, Table XI (1974) (hereinafter cited as Utility Comments). 








cn the national economy and on the availability of resources 
for other national priorities would be significant. This 
$23.2 billion, for example, represents almost one-fourth of 
the total United States business expenditures for new plants 
and equipment in 1973. 102 Application of EPA's proposed "best 
practicable" and "best available" technology for thermal dis¬ 
charges would put 400 to 1,000 pounds of salts into the air 
each day at a single 1,000 megawatt nuclear generating unit.^^ 
Meeting the proposed powerplant guidelines would also require 
burning extra fuel equal to 32.2 tons of coal in 1983 alone -- 

enough fuel to meet New York City's electricity needs for 2.3 
104 

years. 

Congress was aware that the costs of control, though un¬ 
certain, would be enormous. Thus it required a careful weighing 
of economic, environmental and energy costs both as the guide¬ 
lines are formulated and as the limitations are set.^"* 

EPA's analyses have been conducted necessarily in the 
aggregate, looking to typical plants and national-scale 
problems posed by selected technologies. State or regional 


Id. at VI-4. 

~ U d S> Env ^ r °™D® ntal Protection Agency, Development Document 
for Proposed Effluent Limitations Guidelines and New Source 
Performance Standards for the Steam Electric Power Generating 
Point Source Category 418-19 (Draft, Mar. 1974). 8 


+ Utility Comments at VI-5 to VI-6, 
’§ 304(b), 33 U.S.C. § 1314(b). 
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disparities have been largely ignored. 106 Optimal use of 
resources and avoidance of gross errors, accordingly, require 
that permit grantors have the flexibility to depart from guide¬ 
line numbers to the extent that the facts of a particular case 
warrant such a departure. 107 Otherwise, predetermined effluent 
limitations or control technologies may be imposed in circum¬ 
stances that make them infeasible or environmentally counter¬ 
productive . 

Of note, third, are the tight statutory deadlines imposed 
by Congress. The legislators provided only one year for the 
development and publication of effluent guidelines. 108 And 
they then required that permits establishing effluent limitations 
he issued by December 31, 1974. 109 Ever if the task were thought 


An example is the water consumptive impact of evaporalive 
cooling towers. EPA's finding that no "national water debt" 
would result since "evaporated water would precipitate through 
the national water cycle," 39 Fed. Reg. 8303 (Mar. 4, 1974), 
brought understandably anguished cries from Water Resource Com¬ 
missions of arid western states. 

107 If, for example, engineering aspects of the control or treat¬ 
ment technology on which the guidelines were based are incom¬ 
patible with a plant's processes, the permit grantor must modify 
the effluent limit;tions applicable to the plant. Similarly, a 
particular treatment method may be ineffective or counterproduc¬ 
tive in an inhospitable climate. 

108 § 304(b), 33 U.S.C. § 1314(b). 

109 

§ 402(k), 33 U.S.C. § 1342(k). This subsection provides, in 
effect, a moratorium until December 31, 1974, on enforcement 
action and citizen suits against discharges without a permit. 
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possible given unlimited time, EPA could not possibly have de¬ 
fined the subcategories necessary to account for all plant 
variability within the single year allotted to guideline develop¬ 
ment. In light of the single year for their development, the 
guidelines' particularization of the Act's standards is obviously 
to be for relatively gross groupings. Publishing the guide¬ 
lines within even the two-year schedule established in NRDC v. 
Train ^O wholly precludes the detailed subcategorization NRDC 
envisages. 

Faced with the task of designing "a detailed, comprehensive, 
effective"^^ regulatory program to carry out its water pollu¬ 
tion control objectives quickly and efficiently, Congress chose 
a careful mix of general rules and case-by-case determinations, 
involving a partnership between federal and state governments. 

The FWPCA's two-stage administrative process enjoys the advantages 
of rulemaking without sacrificing the precision required to 
satisfy the Act's mandate that the best controls be applied in 
each case. 

The promulgation of guidelines ensures technologically- 
informed decisions by the permit grantor and indicates 
attainable levels of effluent reduction. In the development of 

110 The court's November 27, 1973 Order establishing a schedule 
for publication of guidelines was modified by Orders of January 
30, March 14 and 15, and April 18, 1974. The Agency moved on 
August 12, 1974, for further modification of the schedule. See 
Appendix C. 

ni 118 Cong. Rec. H 9119 (daily ed. Oct. 4, 1972), 1 Legis. Hist. 
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the guidelines, characteristics common to plants in a subcate¬ 
gory can be analyzed through the gathering of generic informa¬ 
tion and the treatment of generic issues. The technical exper¬ 
tise available to the Agency can be brought to bear on these 
matters to resolve common issues and provide technical aid 
otherwise unavailable to the permit grantor. If available in¬ 
formation is sufficient, the guidelines may contain numerical 
limitations developed by balancing the § 304(b) factors, and 
which are presumptively applicable. 

Aided by the guidelines, the permit grantor brings to 
bear his greater familiarity with local conditions in analyzing 
the facts of each case to determine whether they affect the 
balance struck in the guidelines. If so, he then makes any 
adjustments necessary to ensure that § 301(b)'s substantive 
requirements are met by effluent limitations applied in the 
particular case. 

Like the interplay between guidelines and limitations, the 

federal-state partnership reflects congressional desire for 

efficient use of administrative resources in implementing the 

Act. Congress consciously selected an administrative regime 

which would fully utilize available resources of the federal 

11? 

government and over fifty state agencies in the herculean 
task of establishing appropriate limitations for all industrial 



S 


See § 502(3), 33 U.S.C. § 1362(3). 
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point sources within the Act's stringent deadlines. 

Against this background, NRDC's call for "national uni¬ 
formity" is critically defective because it shackles EPA to 
rulemaking alone. It denies to the FWPCA's administrators 
the benefits of any case-by-case particularization of the statu¬ 
tory standards, wasting the administrative resources and skills 
built up in the fifty states, contrary to the intent of 
Congress. All variability among plants would have to be ac¬ 
counted for by rules setting inflexible effluent limitations, re 
ducing the states to mechanical application of given numbers 
without regard to the facts at hand. Unique or novel circum¬ 
stances encountered in the Act's administration would neces¬ 
sitate EPA's promulgating revised regulations, at great cost 
to the faithful, speedy implementation of the Act's substantive 
requirements. J Denying EPA the flexibility to make case-by¬ 
case adjustments would impede the Act's administration just as 
effectively as would denying the Agency the power to make sub¬ 
stantive rules. 

While Congress never intended to shackle EPA to rulemaking 
in implementing the FWPCA, the Act does, of course, grant the 
Administrator general authority "to prescribe such regula¬ 
tions as are necessary to carry out his functions under this 
Act." Some courts have liberally construed such broad 


113 

Already EPA has had to propose or publish regulations revising 
ui° f C £ e 27 regulations it has published. Understand- 

this P rocess has impeded the development of guidelines for 
additional industries. Defendant's Memorandum in Support of Mo¬ 
tion for Modification of Order at 5, NRDC v. Train, supra note 95. 

114 


S 501(a), 33 U.S.C. § 1361(a). 
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grants of rulemaking authority in order to provide agencies 
the flexibility of elaborating substantive standards through 
rulemaking, as well as by case-by-case determinations. E.g. . 
National Petroleum Refiners Ass'n Vj_ FTC, 482 F.2d 672 (D.C. 

Cir. 1973), cert , denied . 42 U.S.L.W. 3485 (U.S. Feb. 26, 1974). 

The question here, however, is not whether EPA has the 
authority to elaborate the Act's substantive standards through 
rulemaking. Clearly it does. Rather the question is how EPA 
may use the rulemaking power it enjoys. The Act's language 
and legislative history show that Congress created a two-stage 
administrative process to ensure application of the best con¬ 
trols in each case. The Agency's method of proceeding "'must 
conform with the terms, policies and purposes of the Act.'" 
National Petroleum Refiners Ass'n . 482 F.2d at 680, quoting 
Public Service Conan'n of New York v^ FPC, 327 F.2d 893, 897 
(D.C. Cir. 1964). The test of the propriety of rulemaking is 
whether it implements the statutory plan. Cf. National 
Petroleum Refiners Ass'n . 482 F.2d at 678. Any exercise by 
EPA of general rulemaking authority to establish inflexible 
"uniform, nationwide effluent limitations" would be inconsistent 
with the FWPCA's statutory plan. 

II. THE FWPCA REQUIRES MORE CASE-BY-CASE FLEXIBILITY 

THAN EPA'S CHALLENGED PROVISION AFFORDS _ 

EPA's regulations purport to contain "effluent limitations 
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guide 1 ines " as required by § 304(b), 11 '* but they appear to 
set effluent limitations, mandating "no discharge" or a fixed 
numerical limit. 116 

As Part I above shows, EPA should have published effluent 
guidelines with presumptive effect, not inflexibly binding 
effluent limitations. Thus, this court should direct the Agency 
to clarify the status of its regulations and to state clearly 
that they are guidelines only, with presumptive effect of the 
type outlined above at 17-21, 24-25. Once EPA so provides, there 
will be no pressing need for a separate flexibility provision, 
such as the Agency has adopted. 

The flexibility contemplated by the challenged provision, 
however, is not only permissible under the Act, but required 
by it. Promulgation by EPA of such a provision, even if re¬ 
dundant, is clearly valid. 


39 Fed. Reg. 6590 (Feb. 20, 1974), Appendix for 
Petitioner at A-40: "The purpose of this notice is to 
establish final effluent limitations guidelines . . . ." 

In addition, the regulations are entitled "Effluent limi¬ 
tations guidelines." 40 C.F.R. § 411.12, id. at 6592, Appendix 
for Petitioner at A-42 (emphasis added). 


Section 411.12 states, for example, that "[tjhe following 
limitations establish the quantity or quality of pollutants 
or pollutant properties . . . which may be|discharged by a 
point source subject to [these] provisions \. . . ." Id. at 
6592, Appendix for Petitioner at A-42. In addition, the 
limitations themselves are phrased in absolute terms. 


/ 
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Indeed, even if the Act did authorize promulgation of 
effluent limitations by regulations issued under § 301(b), 
which it does not, some provision for adjusting or modifying 
these requirements would still be required where their appli¬ 
cation ran counter to the standards of the FWPCA. The 
Administrator s authority to elaborate the standard of best 
technology for a range of situations by general rule does not 
relieve him of the obligation to determine what is best in 
particular cases. See WAIT Radio v^ F£C, 418 F.2d 1153, 1157 
(D.C. Cir. 1969). The court in WAIT thus articulated the 
principle: 

The agency's discretion to proceed in difficult 
areas through general rules is intimately linked 
to the existence of a safety valve procedure for 
consideration of an application for exemption 
based on special circumstances. 117 

In upholding exercise of the Federal Trade Commission's general 
rulemaking authority to promulgate substantive rules. Judge 
Wright emphasized in National Petroleum Refiners that the Com¬ 
mission s administration of those rules must afford those regu¬ 
lated 

some opportunity ... to demonstrate that the 
special circumstances of his case warrant waiving 
the rule s applicability, as where the rationale 
of the rule does not . . . apply to his own situ¬ 
ation .... Ho 


117, 


further^stated £2 #£222 

SySte " ° f 


118 


482 F.2d at 692. 





-56- 


The need for such provisions arises from an agency's 
obligation to heed statutory standards in individual cases 
notwithstanding general rules thought to fulfill the statute's 
mandate in most cases. Proper implementation of a flexibility 
clause can "ameliorate the rigors of mechanical application 
of the rules in appropriate cases without making the applica¬ 
tion of the rules unduly complex for the agency." Gulf Oil 
Corporation v,_ Hickel . 435 F.2d 440, 447 (D.C. Cir. 1970). 

Thus, the court in WAIT found the "comb‘nation of a general 
rule and limitations [on its applicability] is the very stuff 
of the rule of the law" and expressed its belief that through 
such a combination, 

with diligent effort and attention to essentials 
administrative agencies may maintain the funda¬ 
mentals of principled regulation without sacri¬ 
fice of administrative flexibility and feasibility. 

418 F.kd at 1159. It follows that the challenged EPA provision 
could not be faulted for excessive flexibility. 

The real and substantial infirmity of the provision is, 
rather, its inflexibility. It applies only to cases in which 
"fundamentally different factors" occur, not also to cases in 
which the facts (but not the factors ) are sufficiently different 
to warrant modified numerical limitations. 

If the Administrator is thorough in his guidelines analy¬ 
sis, he will not overlook pertinent factors, and the permit 
grantor will always be reexamining factors already reviewed 
by the Administrator. Thus, there will be few if any situations 
involving "fundamentally different factors." But there will 
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be many instances involving fundamentally different values of 
the same factors . These differing values affect the balance, 
and the permit grantor must be sensitive tp them. 11 ^ As 
presently worded, EPA's flexibility clause denies him the 
flexibility required by the FWPCA and cases such as WAIT . 

EPA's flexibility provision is also applicable now only 
to the setting of 1977 effluent limitations. Yet all of the 
statutory language and legislative history discussed above 
speak equally to the 1983 framework. Since a similar degree 
of flexibility will be necessary in determining effluent limi¬ 
tations for "best available technology," a similar clause, 
properly expanded in scope, is just as applicable to the 
1983 requirements as to the 1977. 

III. FINDING JURISDICTION DOES NOT REQUIRE 

ACCEPTANCE OF NRDC'S CALL FOR NATIONALLY 
UNIFORM EFFLUENT LIMITATIONS 

NRDC urges that this court has jurisdiction because the 
Administrator is at least allowed to promulgate regulations 
establishing effluent limitations under $ 301(b) and has done 


119 

For example. Congress included "non-water quality environ¬ 
mental impact" in the § 304(b) factors, and presumably the 
Administrator will consider such impacts as air pollution in 
developing the guidelines. Air pollution impacts are there¬ 
fore not a "fundamentally different factor." Consequently, 
if achieving a prescribed effluent level at a particular plant 
would do more harm to air than it would prevent to water, the 
present flexibility clause would not allow the permit grantor 
to depart from the published limitation. 
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so. As demonstrated above, however, the Act does not 
allow effluent limitations to be set by regulation. 

Even if that were not true, a determination that the Act 
allows effluent limitations to be set by regulation does not 
lead inexorably to the conclusion that effluent limitations 
mu8t be set only by regulation, a conclusion essential to the 
NRDC "merits" argument for inflexibly uniform, nationwide 
effluent limitations. 

Moreover, it is useful to note that the matter of juris¬ 
diction can be resolved on grounds other than those urged to 
date by the parties, and without the necessity to determine 
at the jurisdictional threshold whether EPA has authority to 
promulgate effluent limitatl ->ns by regulation under $ 301(b). 
These other grounds are especially significant should weight 
be given considerations concerning the directness and im¬ 
mediacy of courts of appeals' review of regulations issued by 
EPA. 

In question is the courts of appeals' jurisdiction under 
S 509(b)(1)(E) to review "the Administrator's action ... in 
approving or promulgating any effluent limitation or other 
limitation under sections 301, 302 or 306 . . . ," 121 Action 


120 

EPA's position on jurisdiction is not yet clear. However, 
judging from the Agency's memorandum of February 25, 1974, 
attached as Appendix B to the Brief for Intervenors, it too 
will deem jurisdiction determined by the nature of the regu¬ 
lations it has published. 

33 U.S.C. $ 1369(b)(1)(E). 
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by the Administrator ( i.e. , approving or promulgating) which 
relates to limitations under these enumerated sections may 
confer jurisdiction, regardless of the section under which he 
acts. Similarly, publication of § 304(b) guidelines amounts 
to prior "approval" of later $ 301 effluent limitations that 
are consistent with the guidelines. 

In short, the jurisdictional question can be resolved on 
discrete grounds, rot tied to the substantive issues raised. 
Further, a finding of jurisdiction even on the "merits" grounds 
urged by NRDC need result in neither approval of nationally 
uniform effluent limitations, nor condemnation of EPA's 
flexibility provision. 

CONCLUSION 

As stated at the outset, our principal concern is the 
merits -- EPA should have published effluent guidelines with 
presumptive effect, not inflexibly binding effluent limitations. 
Accordingly, the flexibility contemplated by the challenged 
provision is a necessary part of the contested regulations. 

Should the court conclude that it has jurisdiction over 
this action, it should deny the relief sought by Petitioner. It 
should also direct the Agency to clarify the status of its regu¬ 
lations as guidelines or, alternatively, to expand the flexibility 
provision to cover cases in which the facts differ fundamentally 
from those on which the Agency relied and to Include a similar 
provision in the effluent limitation guidelines for 1983. 






t * 
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Members of the Utility Water Act Group 

Allegheny Power Service Corporation 
for Monongahela Power Company 
The Potomac Edison Company 
West Penn Power Company 
American Electric Power Company 
for Appalachian Power Company 

Indiana & Michigan Electric Company 
Kentucky Power Company 
Ohio Power Company 
Baltimore Gas and Electric Company 
Boston Edison Company 
Carolina Power & Light Company 
Commonwealth Edison Company 
Consolidated Edison Co. of New York, Inc. 
Consumers Power Company 
The Detroit Edison Company 
Duke Power Company 
Florida Power S Light Company 
Illinois Power Company 
Long Island Lighting Company 
Middle South Utilities, Inc. 

Montaup Electric Company 

National Rural Electric Cooperative Association 
New England Power Company 
Northeast Utilities 

for Connecticut Light and Power Company 
Hartford Electric Light Company 
Western Massachusetts Electric Company 
Pacific Gas & Electric Company 
Pennsylvania Power & Light Company 
Philadelphia Electric Company 
Potomac Electric Power Company 
Public Service Company of New Hampshire 
Public Service Electric & Gas Company 
San Diego Gas & Electric Company 
South Carolina Electric & Gas Company 
Cuuthern California Edison Company 
Southern Services, Inc. 
for Alabama Power Company 
Georgia Power Company 
Gulf Power Company 
Mississippi Power Company 
Tampa Electric Company 
Tennessee Valley Authority 
Union Electric Company 
Virginia Electric and Power Company 
Wisconsin Electric Power Company 



APPENDIX B 


B-l 

HI THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


NATURAL RESOURCES DEFENSE 

COUNCIL, INC. 
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. • 
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) Civil Action No. 1609-73 
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RUSSELL E. TRAIN, at el. 


) 



) 


Defendants 

) 





DEFENDANTS’ MEMORANDUM IN SUPPORT OF 
MOTION FOR MODIFICATION OF ORDER 

INTRODUCTION 

Since this Court's order of November 27, 1973, establishing specific 
deadlines for promulgation of effluent limitation guidelines for specific 
Industrial categories. Defendants have made every effort to meet those dead¬ 
lines. It became apparent In March, 1974, that the deadlines for Croup I 
Phase 1 could not all be met for various reasons. The Defendants requested 
end were granted an extension of those deadlines by an order of March*14, 
1974. Twenty-nine of the thirty Phase I Regulations now have been promul¬ 
gated . For the reasons set forth in this Memorandum and In the accompanying 
Affidavit, Defendants are now requesting additional modifications in the 
Order of this Court with respect to the Croup 1 Phase II Industry categories 
sad the one remaining Phase I Industry, steam electric poverplants. 

A. Croup I, Phase II Modifications 

Since the Issuance of this court's original order requiring 
promulgation of effluent limitations guidelines for all point source cate¬ 
gories, Defendants have worked diligently and with great effort to meet 
the requirements of that order. TWenty-nlne sets of regulations have now 
been promulgated covering a substantial portion of Industrial dischargers. 
They are now moving into the next portion of the order which addresses 
Phase II of Croup 1, nineteen additional sets of regulations. 
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The Agency has made significant progress in the development of 
these regulations and three sets of proposed regulations have been signed 
by tho Administrator. Several additional proposals are expected in the 
very near future. However, it has become apparent that compliance with 
the schedule envisioned over eight months ago is not possible and that 
modification of that schedule is necessary. Defendants recognize the im¬ 
portance of these regulations being issued as soon as possible and this 
Court's concern that the process proceed without unwarranted delay. How¬ 
ever, the necessity for legally supportable limitations and the unavoid¬ 
able occurrence of delaying events justifys the additional time requested 
in this motion before final promulgation. 

The principal reasons for the Phase II delays fall into several 
identifiable areas. First, the Intense efforts required f or the staff of EPA 
to finalize the Phase I regulations has made it impossible to devote the 
necessary time t”> Phase II. Essentially the same agency and contractor 
personnel responsible for Phase I are responsible for Phase II, both for 
reasons of limited resources and for reasons of continuity. Moreover, 
the burdens of Phase I contributed to personnel departures which caused 
disruption in the development of the reguletions. 

Second, there hsve been lnsdequaciee in thr data collection process 
which have necessitated requiring contractors to do additional work to 
correct the deficiencies. Having a complete data base is, of course, cru¬ 
cial to the development cf defensible regulations. This necessarily delays 
other elements of the regulation development process which can occur only 
after the ‘data base is complete. Third, significant additional burdens 
hsve beer, imposed on the Agency with respect to the Duse I regulations in 
the form of a substantial number of court challenges to tho regulations 
and Congressional hearings and Inquiries. . 

A more specific discussion of the reasons for the delays are con¬ 
tained in tho accompanying Affidavit of Lillian Rcgelson, Deputy Assistant 
Administrator for Water Planning and Standards. As an adjunct to tho 
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■UCtMnti set forth there, we believe it la appropriate to outline briefly 
the proceaa employed by the Agency in developing the regulationa and how 
the various events affect the overall program. 

The Federal Water Pollution Control Act requires that many factors 
be taken into account in promulgating regulations, including the total cost 
of thu technology to be applied, the benefits to be achieved, the age of 
the facilities involved and the processes they employ, engineering consider¬ 
ations, process changes and non-water quality environmental impacts in¬ 
cluding energy requirements (1304(b)). In order to obtain the overall data 
base necessary to accomplish that task, the Agency contracted with qualified 
technical consultants, who contract to study a particular industry or seg¬ 
ment of an industry under the supervision and with the assistance of EPA. 

A contractor's work results in a report which: (1) describes the 
industry and its processes, (2) categorizes the industry, as appropriate, 

(3) describes the water use patterns and waste problems of the industry, 

(4) selects those pollutants which should be subjected to control, (5) de¬ 
scribes the control and treatment technologies which can be used to treat 
those pollutents, (6) analyzes the cost, energy, and non-water quality as¬ 
pects of those technologies and, (7) recommends standards which are appro- 
prlate in the light of that information and the statutory requirements. This 
report is usually about 20C pages in length; in some instances it has been 

as long as 800 pages. To gather the data for the report, the contractor 
reviews appropriate technical literature, consults the industry, and visits 
plants and conducts appropriate tests. Where necessary, the Agency invokes 
its rights of entry, inspection and monitoring under 8308 of the Act to 
enable the contractor to gather this data. When finished, the contractor's 
report is made available for a thirty day public comment period (in accor¬ 
dance with procedures sat forth in 38 Fed. Reg. 21202-21206). 

In the meantime, EPA will have contracted with another consultant to 
conduct a supplementary study focusing on the economic impact which could 
result from application of alternative control and treatment technologies. 


I 
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That study can not begin, however, until the first contractor has sub- 
aitted information on alternative control technologies and the invest¬ 
ment and operating costs associated with them. The economic consultant 
then uses thst Information to estimate the broader economic effects that 
alght result in terms of product price Increases, employment, viability 
of plants, foreign trade, and other effects. 

These reports are also made available to the public. Both reports 
and the comments thereon from the public, industry, snd other agencies go • 
through intensive internal review after which a proposed regulation is 
published. The proposal is accompanied by a statement of basis and pur¬ 
pose; in addition, a propoaed "Development Document" and an "Economic 
Analysis" are prepared. As required by the Administrative Procedure Act, 
the proposal is made available for public comment and the comments are then 
considered and a final regulation and final copies of the various documents 
and studies are prepared. 

A delay in one part of thit process inevitably affects the final 
promulgation date. The Agency generally contracts with a single consultant 
to prepare the studies needed in connection with both Phase I and Phase II 
of a particular Industry. If complications and delays arise with regard to 
the contractor's work on Phase 1, Its work on Phase XX is also delayed. The 
contractor may not have sufficient manpower to revise Phase X and work on 
Phase XI simultaneously. Furthermore, it may be prudent for the contractor 
to correct its Phase I mistakes before proceeding to Phase II so that those 
alatakes will not be repeated. If the contractor's work on Phase II is de¬ 
layed, so is final promulgation of Phase II. 

Delays may also occur because Industry comments, requests for hearings, 
or lawsuits filed on Phase I Regulations may preempt a Project Officer's 
time. The Project Officer for Phase I is generally assigned to Phase II of 
the same Industry, so that if he is burdened with post-promulgation Phase l 
responsibilities, his work on Phase II is delayed. He and those working with 
him sre the only persons with the expertise necessary to answer questions on 
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Phase Z end Che familiarity with che industry which is necessary for pro¬ 
gress on Phase II. Delays resulting froa held-over Phase I responsibilities 
occurred in connection with numerous industries; for example, corrections 

to the promulgated regulations have been proposed or published for 12 in- 

% 

dustries. 

Even If work on Phase II started vlthout delay, the contractor often 
encountered deleys in studying the Industry. In sons cases industry or 
other governmental bodies were either uncooperetlve or late in submitting 
needed data (see , infra, -reports on the Seafood, Class, and Iron and Steel 
industries). In other cases, contractors researching industries comprised 
of small firms encountered problems peculiar to tha atudy of such indus¬ 
tries (see , infra , reports on Plastics, Asbestos, and Meat Industries). At 
Class the Agency felt that the data gathered might not be sufficient to 
resist challenge and required that more data be collected (see, infra , 
the reports on the Electroplating, Ferroalloys, Crain, and Pulp and Paper 
industries). At other tiaes delays ensued because the length of time re¬ 
quired to derive formulae on new and developing technologies cannot be 
foretold in advance (see, infra, the reports on the Timber, Nonferrous, 
and Sugar industries). 

Personnel changes within the Agency resulted in some delay in seven 
industrial categories. In three cases, there were difficulties in nego¬ 
tiating contracts with the consultants (see , infra , reports on Organic Chem¬ 
icals, Sugar, Pulp and Paper). Delays often developed during the studies 
of economic impact. These problems occurred in combination, not singly. 

A full description is set forth in the Industry by industry reports appen¬ 
ded to the affidavit. 

These reports make it evident that forcing the A uncy to rush the 
promulgation of regulations can fcc counter-productive. A "rush-job" creates 
a preesured atmosphere which cannot be sustained Indefinitely. When per¬ 
sonnel leave in order to escape such demands, delays ensue which could be 
avoided were the work to proceed at a more sustainable pace. 









B-6 

6 


Xh« iruur danger In working hastily is that regulations of Inferior 
technics' quality sight Inadvertantly be produced. If unchallenged, such 
regulations would cause Industry and the nation to bear either unnecessary 
aaounts of pollution or unnecessary diseconoales. If challenged, such a 

b 

rt|ulttlon would fail to pass Judicial scrutiny and, a year or so having 
passed, the Agency would have to reforaulate the regulations. At that tins, 
the staff that developed the original regulation nay have dispersed. New 
consultants would have to be hired. In short, regulation of that Industry 
could be delayed for years. 

A final factor which should be emphasised Is the lapset of the Phase 
I promulgations. Over 100 lawsuits have been filed thus far challenging 
the regulations for 24 Industrial categories, and more suits are expected. 
Preparing the defenses of these regulations is obviously a time consuming 
Jot for the staff who worked on the Phase I regulations and Is an addition 
to Phase II obligations.* Thera have also been a significant nueber of 
inquiries from and meetings with Industry representatives regarding Inter- 
prttitlosi of the Phasa I regulations. This has resulted In the necessity 
to correct or propose revision to numerous Phase I regulations. This 
emphasizes not only the fact that promulgation does not terxdnate the 
Agency's obligations on Phase I but also the necessity for the fullest 
possible documentation and analysis prior to promulgation to Insure the 
comctncii of the regulations and avoid the delays In Implementing the 
regulation discussed above. 

Finally, we should also note the Impact of Phase I In focusing 
attention on the regulations covered by this court order. In addition to 
the Industry meetings and court challenges. Congressional Interest has in¬ 
creased. Three separate sets of hearings have been held by Congressional 


cnrtlflctl to courto of appeals in ligitation Involving 
18 Industries total over 74,000 pages. 
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committees requiring appearances by EPA staff. Preparation for their 
appearances again detracts froa substantive work on the regulations. 

Written requests from members of Congress for information and explana¬ 
tions have also Increased In number and scope. These additional demands 
on the Agency cannot be Ignored when analyzing the progress that has or 
has not been made and should ba considered In determining when promulga¬ 
tion of the Phase II regulations can be reasonably expected. 

1. Croup I, Phase I Modifications - Steam Electric Power Plants 
On November 27, 1973. this Court established a deadline for 
promulgation of regulations for the steam electric power industry of 
July 30, 1974. In April, 1974, this date was extended until August 26. 
Events since April now require a second, and final, extension of 30 days. 

There are five principal reasons why the Agency requires additional 
time In order to promulgate environmentally sound and legally supportable 
regulations. 

1. The Interrelated set of regulations affecting the power industry 
in extroardlnarily complex both w&chnically and conceptually. 

The regulations to be Issued under section 301, 304 and 306 (estab¬ 
lishing the technologically aased limits for the discharge of heat and chem¬ 
ical pollutants from new and existing power plants) cannot be separated from 
the regulations required to implement section 316(a) (which establlshee a 
variance procedure on the limits otherwise Imposed on thermal discharges). 
The exemption provided by section 316(a) is based on a demonstration by the 
particular power plant of the biological needs of the aquatic community in 
the affected receiving water. Both regulations entail a formidable array 
of technical and scientific judgments. Each must complement the other If 
a technically, economically end environmentally coherent regulatory policy 
is to be effected. 

Section ?16(a) Is an anomoly In the Act; for no other industry need 
comparable decisions be made not only as to the technical feasibility of 
control measures but as to the precise envlronmer tal need for particular 
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lev*la of control In particular situation* as wall. Meshing of these two 
vary different but definitely related regulatory strands has proved to be 
on* of the most difficult tasks imposed on the Agency by the 1972 Act. 

2. The potential economic and environmental consequences of these 

> 

regulations are enormous. 

The Agency estimated the total capital cost by 1983 of its proposed 
regulations it $9 billion. The Industry (through Amici) estimates the 
cost at $48 billion. $48 billion dollars is a staggeringly large sum even 

e i 

for an industry as large and as capital intensive as the power Industry. 

Even a $9 billion outlay far surpasses the cost imposed on any other in - 
dustry; indeed it represents a significant portion of the cost of all in¬ 
dustrial pollution control by 1983. In addition, the proposed regulations 
will Increase the industry's use of fuel both through the energy required 
to operate the coutrol technologies and the inefficiencies on power gen¬ 
eration which those technologies entail. The Agency must we'gh its de¬ 
cision carefully for the economic and energy, as well as the environmental, 
stakes are high. 

3. The Agency has received an extraordinary volume of comments on 
its proposed regulations of substantial technical sophistication. 

Hundreds of comments on proposed regulations under 301, 306 and 316 
have been received. A high proportion of these comments contain extensive 
and detailed discussions of legal, biological, engineering and econodc 
Issues. Amici alone submitted four volumes containing over a thousand pages 
which address in detail virtually every significant aspect of these regula¬ 
tions. 

4. The industry, through Amici, has pressed a vigorous procedural 
assault on the Agency. On May 29, Amici, thrrugli its counsel, filed an 
extensive Freedom of Information Act request for all material in the Agency's 
possession relevant to any of the regulations. Since then approximately 
13,000 documents have been identified in the Agency's Washington office, 
laboratories and Rcgtonal Offices and supplied to Adel and this effort, 
which of course consumes technical and legal staff time, is continuing. 



Ob the same day Amici submitted 95 specific "interrogatories" to 
tha Agency probing the factual basis for its proposals and the legal and 
policy rationales behind them. Responding to these consisted considerable 
staff tiae and effort. On July 26 a second set of comparable bulk were 
filed. 

In response to Amici's demands for "meaningful participation in 
tha rulemaking process" tha Agency held two days of public hearings (on 
July 10 and 11) on the proposed regulations. Agency personnel from 
Regional Offices, laboratories and all headquarters programs were involved 
la preparation for, participation in, and review of the transcript of the. 
hearings. 

5. Congress and other Federal agendas are intensely concerned with 
the Agency's proposals. 

The House Public Vorka Committee held public hearings specifically 
directed to the Agency's proposals for this industry. Other Federal 
agencies with responsibilities in energy generation or regulation and 
environmental protection (the Atomic Energy Co omission. Federal Energy 
Administration, Federal Power Commission, Tennessee Valley Authority, the 
Departments of Commerce and Interior) are naturally deeply concerned with 
tha effect of these regulations. The participation of the Industry, the 
Congress and sister agencies, while constructive and frequently helpful, 
has in the aggregate substantially contributed to the delay in the develop¬ 
ment of the regulations. 

Since the request for proposal was issued in October, 1972, the 
agency has spent hundreds of thousands of dollars and invested countless 
man years of its staff resources to study the water pollution problems of 
the power Industry and develop a proposal for its control. Th< work is 
nearly complete; voluminuous comments are being asslaiilated, the tedinical 
and policy Issues narrowed to manageable scope. 

It would be a tragedy were all of this effort and concern to be 
Jcporadixcd through hastily mads decisions on these complex matters. Thirty 
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days is a shore cist in the context of Federal’ regulation of the power 
Industry; power plants last thirty years and the industry will be with 
us for the foreseeable future. The Agency needs 30 days, no eorc, to 
regulate this industry wisely. We ask the court for the authority to 
taka those 30 extra days. * 


Respectfully submitted. 


WALLACE H. JOHNSON 
Assistant Attorney General 

WALTER K1ECHEL, JR. 

Deputy Assistant Attorney General 

MARTIN CREEN 

Chief, Pollution Control Section 


*ys__ 

Attorney 

Department of Justice 
Washington, D.C. 20530 

Attorneys for Defendants 
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APPENDIX C 


Industrial Categories and Subcategories 
for which EPA must Publish Effluent Limitation 
___Guidelines 



categories and 


Segments 


Cement Manufacturing 

Phosphate Manufacturing 

Phosphorus Serviced Chemicals 

Insulation Fiberglass Manufacturing 

Beet Sugar Processing 

Beet Sugar and Cane Sugar Refining 

Electroplating 

Copper, Nickel, Chrome and Zinc 

Inorganic Chemicals Manufacturing 
Major Inorganic Products 

Rubber Processing 

Tire and Synthetic 

Feedlots 

Plastic and Synthetic Materials Manufacturing 
Synthetic Resins 

Glass Manufacturing 

Insulation Fiberglass Flat Glass 

Ferroalloy Manufacturing 

Smelting and Slag Processing 

Meat Product and Rendering Processing 

Asbestos Manufacturing 

Building and Paper Products 

Canned and Preserved Fruits and Vegetables Processing 
Citrus, Apple and Potatoes 

Pulp, Paper and Paperboard Mills 

Unbleached Kraft and Semichemical Pulp 


i 







Builders Paper and Board Mills 

Builders Paper and Roofing Felt 

Dairy Product Processing 

Grain Mills 

Grain Processing 

Canned and Preserved Seafood Processing 
Catfish, Crab, Shrimp and Tuna 

Sugar Processing 

Textile Mills 

Organic Chemicals Manufacturing 
Major Organic Products 

Soap and Detergent Manufacturing 

Fertilizer Manufacturing 

Basic Fertilizer Chemicals 

Petroleum Refining 

Iron and Steel Manufacturing 

Nonferrous Metals Manufacturing 

Bauxite Refining, Primary Aluminum Smelting and Secondary 
Aluminum Smelting 

Steam Electric Power Plants 

Steam Electric Power Cooling Water Intake Structure Tech¬ 
nology 

Leather Tanning and Finishing 

Timber Products Processing 

Plywood, Hardwood and Wood Preserving 

Pulp, Paper and Paperboard Mills 
Balance of Industry 

Builders Paper and Board Mills 
Rigid Building Board 

Meat Product and Rendering Processing 
Red Meat Processing 

Grain Mills 

Blended Flour, Pet Food, Prepared Feed, Cereals 
Canned and Preserved Fruits and Vegetable Processing 
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Canned and Preserved Seafood Processing 

Oyster, Cram, Anchovy, Mehaden and Bottom Fish 

Electroplating 

Metal Finishing 

Organic Chemicals Manufacutring 

Cyclics, Dyes and Pigments (Balance) 

Inorganic Chemicals Manufacturing 

Alkalies and Chlorine (Balance), Industrial Gases, 
Chemicals PigmentS < Balanca ). Industrial Inorganic 

Plastic and Synthetic Materials Manufacturing 
Balance (Except Glass) ° 

Fertilizer Manufacturing 

Nitrogenous Fertilizer, Granulated and Prilled 
Ammonium Sulfate, By-Product Ammonium Sulfate 
and Mixed Ferilizer 

Iron and Steel Manufacturing 

Blast Furnaces, Balance of Rolling Mills, Electro- 

Q«fS 11Ur fi Ca }* c .? teel Wire Drawi ng, Steel Nails, 

Spikes, Steel Sheet, Strip and Bars, Steel Pipe 

and Tubes, Gray Iron Foundries, Malleable Iron 
Foundries, Steel Foundries 

Nonferrous Metal Manufacturing 

Copper, Lead and Zinc Industries 

Phosphate Manufacturing 

Industrial Inorganic Chemical (Balance) Sodium 
Phosphates and Pyro Phasphates, Potassium Phos- 

?? d Phosphates, Phosphatic Fertilizers 

(Partial), Deflourinated Phosphate Rock, Deflouri- 
nated Phosphoric Acid, Deflourinated Mono and 
Diammounium Phosphates 

Ferroalloy Manufacturing 

Blast Furnaces, Steel Works and Rolling Mills, 
Electrometallurgical Products (Partial), Steel 

2 r ?Y in ?’c!! ail8 and S P ikes (Partial}, Cold 
Roiled Steel. Sheet, Strip and Bars (Partial) 

(Pwtilir and TUb ® 8 (Partial >» Steel Foundries 
Glass Manufacturing 

Glass Container Manufacturing Processing 
Asbestos Manufacturing 

Device#* Produets (Balance >> Gaskets, Packing, and Sealing 
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Rubber Processing 

Rubber Footwear 


Timber Products Processing 

Wood Transport, Logging Camps, Saw and planning. 
Dimension and Flooring, Mill Work, Prefabricated 


Hardwood 
Structure 


Machinery and Mechanical Products Manufacturing 
Coal Mining 


Disposal” 1 and GaS Extraction ’ Handling, Storage and Residues 


Mineral Mining and Processing 
Water Supply 

Miscellaneous Foods and Beverages 
Miscellaneous Chemicals 
Ore Mining and Dressing 
Transportation Industries 
Fish Hatcheries and Farms 


Paving and Roofing Materials (Tars and Asphalt) 
Auto and Other Laundries 


Converted Paper Products 


Paint and Ink Formulation and Printing 
Steam Supply 

Miscellaneous Mineral Products 
Public Warehousing 
Groceries and Related Products 
Petroleum and Petroleum Products 
Research and Development Laboratories 
Hospitals 

Polishes and Sanitation Goods 
Surface Active Agents 



w 


Toilet Preparations 

Cut Stone and Stone Products 

Fuel Oil Dealers 

Automotive Repair Services 

Crude Petroleum Pipelines 

Refined Petroleum Pipelines 

Sanitary Services, Including Storm Sewers 

Irrigation Systems 

Structural Clay Products 

Pottery and Related Products 

Concrete, Gypsum, and Plaster Products 

Furniture and Fixtures Manufacturing 

Point Source Discharge Categories Not Otherwise Covered 


1 


1 
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APPENDIX D 


FEDERAL WATER POLLUTION CONTROL ACT 


33 U.S.C. $ 1251 


I 

I 

I 


nvacLA ratio* or non* \*o nn.iry 

th^hVi u L 1 !' ( *> ol «•>'• Art ii to rretore mil maintain 

In ’’ »[ > ‘ l b "olo|ric»l integrity of the Nation . waters 

,ta, „, w . m 

Sr.ts*"*’»' i”"-" ■“> 

propagation offish, shellfish, and wildlife and provides for recrea- 
lioii in and on the water be achieved by July 1,1 OHS ; 

(3) It is the national policy tint the discharge of toxic nollut- 
ant« in tone amounts be proiiibiird; **** 

n * ,ion * 1 P 0 '"* that Federal financial amistance 
"/r 1 ”" 1 to construct publicly owned waste treatment world, 
(») it ii the national policy that arnwide wane trentmenl 
ffUMgamaut planning *» developed .„d implemented 

to anurr ftoequaia control of sources of poMulsnU in each Slat#; 

"* tio 7»l l» ,ic y« h «t •major rewareh and demon 
*/£*?" ® ff "* ** m *‘ > ® " develop technology necessary to elimi¬ 
nate the discharge of pollutant! into the navigable wafer*. w at era 

offhecontitruoniione.andtlieoreani. 

.■rJi! .1 * ,hr ,,0,,CJ, ° f •" recognise, preserve. and 

protect the primary re^mnaihilities and rights of Stain to prevent 

rtlZne 8 "! P °" , " ion ’ lo P'«n *»»e development and nee (in- 

cliiiin* i cat oral ion. preservation. and enhancement) of land and 

.mZ ”*?""'•• * nd to c<moult with the Administrator in the eierriae 
of hta authority tinder tlua Art. It ii further the |mli. v of the Congress 
to euppor: and aid resewreh relating to the nrerention, reduction, ami 
alimianti on of fwllution. and to provide Federal technical services and 

irth^whl rt^**** “1 V*'" »'» <l municipalities in con 

U £ the nreeention reduction, and elimination Of pollution, 
(c) It it further the policv of Conjrrvas that the PnaiHfnt art. 

wganisat ^ °- f S * 4te and » uch national and international 

oiKann afona a a he determines appropnate, shall take such action as 

,U "? “•«“ poaaihle .11 f“. 
‘V meaningful action for the prevention, reduc- 
JSSire and pollution in their w.tcra and in international 

.Twh7r^ n/ ^im.Zm , * V *T*.'!.‘ 0f *°* 1 * th. elimination of 

harhArgr of pollutants and the improvement of water quality to a t 

p “ m ® «*t*nt t* the United:States doe* under its law a 

miniwr.rZTZ.J* ? h,rw '“ providH in thia Act, the Ad- 

/' ny,r, m m rntal Protection Agency (hereinafter in 
,h 7,-W* L ^ Adminirtrator) shall administer thia Art. 

m«nif P an b J‘lC! i r'‘. C ji , 1 0n !i" “*• dawlopment, revision, and m force- 
ZTTki •i^ n ’ - ^* <Urd ' ® fflu * nt limitation, plan, or prignun 

eaUbluhed by tiie Adminiatrator or any State under thia Actahallb* 

“"’ Ud ^ **“ Adminirt rotor and the 
i*®* - j Aomuiit*rotor, in cooperation with the States, shall de 

muumu » «“*•*- *" P*- 

— j, -V* maairaum extent pnwible 

unplatranung this Act toall sMosrsg*the 


.w. vf e n.iM KUUIIWI rrguiKiions specu? 

in • urh prnreaeee. 

.(*) the national policy that 
toe procedure, utilised for implarren 
drastic minimisation of paperwork 
duns, and the beat use of available ■ 
vent needless duplication and tun 


delay* at all levels sf 


33 U.S.C. f 1311 

“sen.cram limitation. 

«’.‘th thia section and 


r this Art, the discharge of any 


• ion. 308. .106. .107, . 11 *;408. and mh or tt 
pollutant by any person shall bs unlawful. 

achieved— " ^d * , ** nrrj °" 1 ““ ob i«* i *» of this Art there shall bo 
I^nt 1) ^Z°‘ot l ^r r .L l l!. n J kV r ,8n -»«“•••■ limitations for 

^■c;~ . fa^ 1 wsjst a: t 

and any riNpnremenU under section .wf ofthw Art ; 7 nd 


V 






: 




“(H) (or publicly (mnnl I mil mini wotkn m existence on 
•Inly I, l!»77,or approved pursuant lo wi-tinn 203 of tlun Art prior 
to -Innr SO, 1074 (for wliirli construe! ion iiiiikI lie completed within 
four years of approval), effluent limitationa based upon secondary 
treatment an dufined by the Administrator pursuant to section 
304(d) (1) of this Art; or, 

“(C) not later than July 1, 1977, any more stringent limitation, 
including those necessary to meet water quality standards, treat¬ 
ment standards, or schedules of ronipliancr, established pursuant 
to any State law or regulations (under authority preserved by sec¬ 
tion 510) or any other Federal law or regulation, or required to 
implement any applicable water qunlity standard established pur¬ 
suant to this Art. 

“(2)(A) not later than July 1, 1933. rfllurnt limitations for 
categories and rlamrs of point sonrres, other than publicly owned 
realiuent works, which (i) shall require application of the !«*t 
available technology economically achievable for such category 
or class, which will result in r asonahle further progress toward 
the national coal of eliminating the discharge-of all iiollutante, 
as determined in neconlanee with regulations issued by the Admin¬ 
istrator pursuant to section 304(h)(2) of this Act. which such 
effluent limitations shsll require the rliminstinn of disrhargra of 
all pollutants if the Administrator finds, on the basis of informa¬ 
tion available to him (including; information developed pursuant 
to section 319), Hist such elimination is technologically and eco¬ 
nomically achievable for a category or class of ixiiiit sources as 
determined in accordance with regulations issued hv the Adminis¬ 
trator pursuant to section 304 (b) (2) of this Act,or (ii) in the case 
of the introduction of a pollutant into a publicly owned treatment 
works whi -h meets tlie requirements of subparagraph (B) of this 
paragraph, shsll require compliance with any applicable pretreal- 
ment requirement* and any other requirement under section 307 
of this Art ; and 

“(B) not later than July I, 1933, compliance by all p'-blicly 
owned treatment works with the requirements set forth in sec¬ 
tion 201(g) (2) (A) of this Act, 

“(c) The Administrator may modify the requirements of subsection 
(h) (2) (A) of this section with respect to auv point source for which 
t Jierinit application is filed after July I. 19, r. upon s allowing bv the 
owner or operator of such point source satisfactory to the Administra¬ 
tor that inch modified requirement* (1) will represent the maximum 
use of technology within the economic capability of the owner or 
rt P®r*tor; apd (2) will reault in renaonnble further program toward 
the elimination of the discharge of pollutants. 

“(d) Any effluent limitation required by paragraph (2) of subsec¬ 
tion (b) of this section shall be reviewed at least every five veara and, 
if appropriate, reviled pursuant to the procedure established under 
such paragraph. 

“(e) Rffluent limitations established pursuant to this flection or flee, 
tion 302 of thifl Act shall he applied to *11 point nource* of diflcharge 
of pnllutantfl in accordance with the pmviainna of thil Act. 

“(f) Notwithstanding any other proviaiona of this Act it ihall be 
unlawful to discharge any radiological, chemical, or biological war¬ 
fare agent or high-level radioactive waste into the navigable waters. 

33 U.S.C. S 1312 

"W4TEJI QtlAUTT SKI-Ano rmtIIXT IJMITXnOHl 

“Sr.<. MH. (a) Whenever, in the judgment of Hie Administrator, die 
< beige* of pollutants from a point source or grout, of ixniit mica, 
w ilh the application of effluent limitation* r*-quirr,| under sect,no 301 
lb)(2) of this Act, would interfere with the. alls,on,rot or mamte 


nance of that water quality in a specific portion of the navigable waters 
which shall assure protection of public water supplies, agricultural 
and inttiiagrial uses, and the protection and proiiagation of a balanced 
imputation of shellfish, fish and wildlife, ana allow recreational activi- 


imputation of shellfish, fish and wildlife, ana allow recreational activi¬ 
ties in and on the water, effluent limitations (including alternative 
effluent control strategics) for such point source or sources shall be 
eMablished which can reasonably be expected to contribute to the 
attainment nr maiiite’iancr of such water quality! 

“(b)(1) Prior to miabliahmmt of any effluent limitation pursuant 
to auliaartion (a) of this sect ion, tho Administrator shall issue notice 
of intent te establish surh limitation end within ninety days of such 
notice hold a public hearing to determine the relationship of the eco¬ 
nomic and **x*ial costa of achieving any such limitation or limitations, 
including any economic or tonal dislocation ui the affected conimunit 


(including the attainment of tlie objective of this Act | and to deter¬ 
mine whether "r not such effluent limitation* < an Is- implemented w it I, 
available technology or other alien,stive routrwl strategies. 


1 















“(2) If ii |mtsoii nrtWfi»«l by such limitation tlcnionsli ate# h( Hurh 
l»«*arin^f I hut (wh*thrr or not inirli t<vhnnlojry or other alternative con¬ 
trol arc available) than* i* no n-aMMiuhlr rrltit inttship 

Mwtfii the economic ami m trial eoafa anrl the Item-lit# to be obtained 
(including: attainment of the objective of this Act), such limitation 
shall not. Itecome effective and the Administrator shall adjust such 
limitation as it applies to such i*»rson. 

44 1 r) 'Hie establishment of effluent limit at lottaui dcr this sect ion shall 
not o|ieiate to delay the application of any effluent limitation ealab- 
liahed umler sect urn *V>1 of this Act. 


33 U.S.C. $ 1313 

•-WATKH VH'AUTT |*T 1NO WUN* AKD IM n.KMCNTATIlIM PI-AN* 

"Sir. :HKl. (a) (1) In order l<> carry wit llir pur|MMr of this Art, miy 
wnter <nmIity stsndmd spidiiable lo interstate waters which wax 
uihqited liv any State mid submitted lo. and approved by. or isawsiting 
approval liy. I hr Administrator pursuant to this Art as in effect immr 
diatrly prior to the dale of enactment of thr Federal Water Pollu¬ 
tion (iint ml Art Ainrndmmtii of 1072. shall remain in effect unless lint 
Administrator determined Unit such standard is not r<>ii<cistrnt with 
thr applirahlr requirements of this Art as in effect immediately prior 
to thr dale of enactment of thr Kedrral Water Pollution Control Art 
Amendments of 1072. If the Administrator makes such a determin.v 
tion lie sliiill. within three months after the dste of enactment of the 
Kedenil Wider Pollution Control Art Amendments of 1072, notify 
llie Stale and *|>erifv the eluinires needed to meet such requirements. 
I f Mich rliange* are not adn|ard by the State within ninety days after 
the ilste of snrh notification, the Administrator shall promulgate snrh 
changes in arronlanre w ith suliaeilion (b) of this section. 

“(2) An” Stale w hich, before the date of enactment of the Federal 
' atcr Pollution Control Act Amendments of 11)72, has adopted. pur¬ 
suant to its own law, water quality standard* applicable to intrastate 
waters shall submit such standards to the Administrator within thirty 
daye alter tlie dale of enactment of the Federal Water Pollution Con¬ 
trol A<1 Amendments of 1072. Kach such slnndanl shall remain in 
effect, in thr same manner and to the same extent aa any other water 
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determine* that such standard is inconsistent with thr applicable 
requirements of this Art a* in effect immediately prior to the date of 
enactment of the Federal Water Pollution Control Art Amendmenlanf 
1072. If the Administrator makes snrh n determination lie (lull not 
later than the one hundred and twentieth day after the datr of sub¬ 
mission of such standards, notify the Stato ami specify the changes 
needed In meet such requirement*. If such clump-* see not adopted l>y 
the State within ninety days after such notifies* ion, the Administrator 
shall promulgate snrh changes in arronianre with tulwrction (b) of 
thi" section. 

“(il)(A) Any Sta'e which prior to tlie date of rnartnient of tlie 
Federal Water Pollution Control Act Amendments of 1072 has not 
uloptcd pursuant to its own laws water quality standards applicable 
to intrastate waters shall, not later than one hundred and eighty days 
after tiie date of enartmrnt of the. Federal Water Pollution Control 
Act Amendment* of 1072, adopt and submit such standards to the 
Adminiatrator. 

“(II) If the Administrator determines that any such standard* are 
consistent with the applicable requirements of this Act a* i« effect 
immediately prior to the date of ensetment of the Federal Water Pol¬ 
lution Control Aft Amendments of 1972, he shell spprove such 
rtandards. 

“(C) If tlie Adminiatrator determines that any such standards are 
not consistent with the applicable requirements of this Act as in effect 
immediately prior to the date of enactment of the Federal Water Pollu¬ 
tion Control Act Amendments of 1972, he shall, not later than the 
ninetieth day after the date of submission of such standards, notify the 
State and specify the changes to meet such rnqoirenirnta If such 
changes am not adopted by the .State within ninety days after the date 
of notification, the Administrator shall promulgate such standards 
pursuant to aubsect ion (b) of this section. 

“(h)(1) The Administrator shall promptly prepare and publish 
proponed regulations setting forth water quality standard* for a State 
in accordance with the applicable requirements of this Art as in effect 
immediately- prior to the data of enactment of th* Federal Water 
Pollution Control Art Amendmenlanf 1972, if— 

-(A) the State fads to submit water quality Wandarda within 
the limes prew-ribed in sulwartion (a) of this seel ion. 

“(ID a water quality standard submitted by surh State under 
Milm-rtmn (a) of this section is determined by th* Adminiatrator 
not to he nmsudent with the applicable requirements of r->h**rtion 
(I l of thisarction 
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T\V'. r ™ ,or promulgate mv water quality Mand- 

published in a propo—l regulation not later that.. hundred and 

'"'•‘■•y day* » ,,rr <*•» »!■«•* *>e pwldultee any mi. Ii pi.qwss-d standard. 
""*••** prior *o surh promulgation. such jit air h»* aitoptnl a water 
quality standard which the AdminiWrator drtrniunra to be in arcord- 
anrc with sulwrrtmn (a) of this sect ion. 

“(c) tl) The (iovrrnor of a State or Die State water polluti.m con¬ 
trol a fancy of aneh State shall from time to time (hut at least once 
each three year period leg.lining with the date of eimclnirnt of tiro 
Krileral Water Pollution i'outml Act Amendment* of 1972) hold 
public hearings for I lie purpose of reviewing applicable water quality 
standards and, as appropriate, modifying and adrpting standords. 
K r~,°,(.* Urh ™ v “ w be made available to the Adniiniiitrator. 

(2) Whenever the. State revises or adojita a new aundard, such 
reviwsl nr new standard shall he submitted to the Administrator. Such 
n vtsed or new water quality standard shall consist of the designated 
uses of Die iiavignhle raters involved and the water quality criteria 
for such waters Used upon such nsea Such standards shall be such as 
In protect the public health or welfare, enhance the quality of water 
and serve the purimncs of thra Act. Such sl and ml* shall lie established 
taking into coimideration their use and value for public water supplies, 
p.opagntion of fish and wildlife, recreational pni|wwrs, and agricul¬ 
tural, industrial, and other purposed, and also taking into consid¬ 
eration llicir uae and value for ntvigation. 

“(3) If Die Administrator, within sixty flays after Die date of snb- 
imwuon of Die revised or new standard, determines that such standard 
meets the requirements of this Art, such standard shall thereafter be 
Die water quality rtandanl for the applicable waters of that State. 
If the Adininiatrator determine* that any such n-vised or new stand 
ai-d ia not eonsirtent with the applicable requirements of this Act, he 
sliall ^ later than tlie ninetieth tlay after the dnte of anhmisaion of 
such Anndnrd notify the State and s|i«ify Die changes to meet such 
requirements. If such rhtngrs sre not adored bv the State within 
ninety divs after the date of notification, the A'dministrator shall 
promulgate such standard pursuant to paragraph (4) of this sub¬ 
section. 


(4) I ho Administrator shall promptly prepare and publish pro- 
|awed regulations setting forth a revised or new water quality stand¬ 
ard for the navigable waters involved— 

“(A) if a revised or new water quality standard submitted by 
aw h Stale under paragraph (3) of this subsection for such waters 
is determined by the Administrator not to he consistent with the 
applicable requirements of this Act, or 

“(H) in any ease where the Administrator ilelermines that a 
revised or new slsmlanl ia nrrrewary to meet the requirementa of 
this Art. 


I no .Vlininiwratoi aliall promulgate any try i-cd or new standard 

under I bin paragraph not later Ilian .. days after lie publishes 

such profaianl standard*. iinles* prior to surf, pnmudgat ion. such Stnte 
has adored a revised or new waive quality *1 a ndi.nl which the Admin¬ 
istrator determines to lie in arrordanre with this Art. 

“'i)(l)(A) Kaeh Slate sliall idriilify tine*- waters wit bin itslaamd 
ariia for which the enha-nt bniilnlinna requited liy msIuhi .".(l|(b)( I) 
IV) and section 301 (b) (1) (It) are not at nngent cm wig!- *o implement 
any water quality standard applicable to such waters. The State sliall 
rrtabliah a priority ranking for surh waters, taking into account the 
severity of Die |mllution and Die uses to lw made of surh waters. 

“(H) Kach State aliall identify times waters or pail* thereof within 
ila boundaries for which rrmt-rolann thermal discharge* under wction 
301 are not dringrnt enough to ensure protect iiai atal propagaf inn of a 
Iwlanred indigenous population of *helltish. fi*h. and wildlife. 

“(C) Kadi State dial) establish for the water* identified in )M in 
graph (1)(A) of thri Mbaeruun, and in accord are e witii llir pnoni y 

rs-dtir-g. the trad main inn daily beau. t« D**. puH* . bad, Ha 

3-isa.wv-c ,a,f,fr, ynm-we-ya 1*«'. / ,, . 

-» .-iijr..-n. -lea -a.: *»,« tewmehad . , . ..i , 

mrtem.-nt fha appocaoie water qua. r r wands!, ,,, , ,.i 

-nm* a.,., a margin of safety which ‘rake, ,„ro 

w«*Mud.iT HOT ‘ n * lh * rrl,t ' 0 ™ a,l P M "'' n Im.itetiowaand 

tea 

indigenous po- ulaD^ o^ihdliS? t"? ot * 

^StS^SaSS^tr^ 

into armiuit any lark of knowlcde. !L? l * r * ,n of safety which takes 
thermal water ^.Trty "" **''*■•■* •» 

' propagvmn 

•«i Uft/S Err"'" £*" «" 

nghty days after Die dale of »"<l 
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either approve or disapprove such identiHrotnn end load no* Inter 
Ilian thirty day* sfter the dale of submission. If I lie Ailimiiisiraioi 
approve* such ulnitifirntion \nd load, such Stair shall incorporate 
• firm into ila current plan iiiub-l kiiIwi -,-1 ion (e) of this nrlion. If the 
Administrator disapprove* such identification and load, lie shall not 
later than thirty days after the date of such disapproval identify such 
■enters in such State and establish such loads for such waters as he 
determines necessary to implement tlie water quality standards 
applicable to such waters and upon such identification and establish¬ 
ment the State sli-ll iiicoiqmrate them into its current plan under 
subsection (a) of this sect ion. 

“(3) For the specific p\ir|w*r of developing information, each 
State shall identify all waiters within its hoiindiinrs which it has not 
identified under parsgniph (1) (A) and (II (It) of tIliasiilaertion and 
estimate for aurli waters the tntsl maximum daily load with seasonal 
variations and inarfritis of safety, for those pollutants which the 
Administrator identifies under section 301(a) (2) as suitable for such 
ealeulstion and for thermal iliselisrges. at a level that would aaaure 
protection and propagation of a balanced indigenous population of 
nail,shellfish and w ildlife, 

“(e)(1) Kach State shall have a continuing planning process 
approved under paragraph (2) of this suhteclinn which is consistent 
with this Act. 

“(3) Karli Stale shall submit not later Ilian 120 days after ths dale 
of the enactment of I lie Water I’ollution Control Amendments of 
1972 to I Iso Administrator f.>r bis approval a profaned continuing 
planning pror-i-ss which is mnsixtent w -this Act. Not later than 
thirty davs after the dale of Kiihinwbon of such a pmrras the Admin¬ 
istrator shall either approve or disapprove snrh pmn-as. The Adminis¬ 
trator shall from time to time review each State's approved planning 
process for the pnr|aise of insuring that such planning pmrem ir. at 
all times consistent with this Art Tlx Administrator shall not approve 
any State permit program undvr title IV of thia Art for any State 
which dors not have an approved continuing planning proceaa under 
tills section. 

“(,'t) Tlie Administrstor shall approve any continuing planning 

i imreas auhiiiitted to him umler thia section which will rranlt in plana 
or all navigable waters within such State, which include, but am not 
limited to. the following: 

“(A) diluent limitations and achedulea of compliance at laaat 
ae stingent as those rvquired by section 301(b)(1), action 901 
(h)(2), section 900, and section 907, and at least aa stringent 
as any requirement* contained in any applicable water quality 
alandanl in effect under aut honty of this section; 

“(II) tlie ineor|mration of all elements of any applicable area- 
wide waste management plans under section 208, and applicable 
basin plans under arc* ion 209 of this Art ; 

“(C) total maximum daily load for pollutant* in aceordanca 
with iiib«rrt mu (d) of thisamion; 

“(I>> prnmliirvs for revision) 

“(K) arleipialc aulhority (or intergovernmental cooperation; 
“(F) adequate implementation, including arhedulto of com¬ 
pliance, for revised or new water quality otarularda, undar aub- 
aert ion (e) of thia section; 

“(G) control* over the disposition of all residual waste from 
any water treatment processing; 

“(H) an inventory and ranking, in order of priority, of needs, 
for const ruction of waste treatment work* required to asset the 
applicable requirements of wetions SOI and 902 

“(f) Nothing in thia section shall b* construed to affect any effluent 
limitation, or schedule of compliance required by say State to be 
implemented prior to tlie dates art forth in sections 901(b)(1) and 901 
lb)(2) nor to preclude am- State from requiring compliance with 
any effluent limitation or schedule of compliance at data* earlier than 
such date*. 

•‘(g) Water quality standards relating to beat si, all be consisush 
with the requirements of sec t inn 318 of this Act. 

“(hi For the purposes of this Act the tarw‘water quality standards' 
include* thermal water quality standards. 


33 U.S.C.* 1314 

"lsroauA-rro* am ctnnci.mu 

“Snv 304. (a)(1) The Admimsti-ator.after consultation with appro 
pnat* Federal anrl State xfsnriaa and ether interested panama, shall 
develop end publish, within one year after the data ef enactment 
of this title (and from tune to time thereafter revise) rniena for 
water quality acre lately rr fieri mg the latest orient ifie knowledge (A) 
on the kind and estent o( eJI identifiable effects on health and welfare 
including but not limite.l In, plankton, fish, shellfish, wildlife, plant 
1 fe. ahnn-l iihw Iwaehew. eat bet and rerieetmn which may be etiswted 

I* pnwnrt of p(4ltfinl« in lay Wtv of trairr, rntMiftf 
on If* ron^ntrvrirn tn<i Amptnm'i of poJIoUote, 
or iKrir ^TprrdH^l, ihroufh biotJfinl, pfiMNii. ii,>| -honinl prrr 
T -1 ’ on lh* of nolliiUM m l emmmcmnw 

liveeert, pm.lurti.dy and tiomlity, including infermotum on In. 
fact nee effect iig ratesaf ewtrophirsUaa sad rates ef uegwaie and mar 
aw aedimeniaimo fee vsryiag types <4 receiving waters 
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»ft* r coneulutKHi with expropriate F«d 
" , l other inUr »»*«i person*. shslldevelop snd 

ipjn^To? p w h Sw^„ bi r f 

; d „dS“:^^ , „dTcT^?h tnd ,o * n ° ; 

-Ur n r.ir y :v„'d’$ s &*■ 

ir^£sSSsP^“^«- 

i'D^Jnr,«f , "’" l |! 1,T " tB |" <,nR ’ * n ' 1 - * l lc "* «nnu»llv theieater, refZL if 
appropriate such mihtHM Such regulation.«Ull— ^ '* 

i MA) identify, in tinns of Amount* of constituent* and 
dorr^of S2KT lr f 1 fi, , ,d J* iolo lri c «l dwnwtarirf ics of jwIluUnU, the 
tl?ri^ , rlT, 1 T l,,r ' l : ,n • ,ui ,'"‘ 1 ' 1 * «hro.,*h tl» applicat ion of 
rluwM ‘ * CO # n,r ? technology currently available for 

.tr,.r d ;^T;Tnd of ,K>,n ‘ *° urc “ (o "‘' r »-^ •— 

"/*y S| ‘ -rl f y to!«' taken into account in determining th« 

SSrMB-T - pr *i ,c “ to *" ‘PP'icahle to point aouroea 
(other than publicly owned treatment works) within such cate¬ 
gories or classes. Factors relating to the ase^rhent of Km* 

»di»rt?il*/?w t n l 'T ,,nolo W curr * nt *y available to comply with 
ati^ofTi HMV of •«<•'"> 301 of this Act shall include consider^ 

*, ' " f r<mt ° f “Ppl'cation of technology in relation to 

on TnH n .K^"'i" 0 ? t enefiU to h' • ch '*™> from such applies- 
faci lilies "’ d 

of the application of “rCS 

liangee, non-water quality environmental impact fm&idinir 

^S^.r ) *“ d " UCh ° ther '«*>" “ th « Ad^intaSSK 

c I ie nh cal' nhvaiea l^anrl' kT'!*'" ° f . " ( «>..*.it.ienta and 

t IwdemCrfVffl*Li b,< ? .cliaracteristica of pollutants, 

of tl c*h^ n’ll. 1 ' ° n •* r * l,,,bl r trough the application 

c ? ,,tro1 oieasurea and practices achievable including 
treatment techniques, process and procedure innovations. oDcrat 
mg methods, and other altemativro for eltt^SJ25 
p0 "/itT >Urr ^# 0t i , * r e,,lln P ,,Wlr ly °w«ied treatment wor£*) • snd 

""' 1 P' 1 "’"'''-" available to comply with aulanc 
ton (b)(2) of section 301 „f thi. Act to lie applicable lo^v 
|*oint source (other than publicly owned treatment «orks) within 
such categories or classes. Factor, relating the aC^nt of 
•-■at available technology shall take intc a™*nt thTT- nf 
equipment and facilities involved, the process employe/^the 
engineering asjavta of the application of v-rioo* tvZ ofrolvtrol 
ccbmgiica. proersa ebangea:'the mat of .cbieviXch Xe~t 
reduction, non water quality environmental impact (including 

d^nS'a^.rop ~i„d ,d ^ Admi„*«& 

na^^ 

~ of 

«ucb informal ion shall mcTut^Z.T^ndXT 

f.w.Ks.-"' 5 ass-™ -tf-tis&tss 

ssSfiSasrs 

lime to time the-eafterl information (•"<* from 

management W “‘* 

*01 of this Act. H *7**ms svailahls to implement section 
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“(*) The AilminiftntM, after consultation with appropriate Fed 
rrel end State agencies end other interested persona, shell isue to 
approprietn Federal igennae, the States, water pollution control 
■gcneice, end agencies designated under section 208 of this Act, within 
one year after the effective date of this subsection (end from time to 
time thereafter) information including (1) guidelines for identifying 
end evei'ueiing the nature and eitrnt of nonpoint sources of pollutants, 
end (2) process*, procedures, end methods to control pollution result¬ 
ing from— 

“(A) agricultural and silvicultural activities, including runoff 
from fields end crop end forest lends; 

“(B) mining activities, including runoff and aiketion from 
new, currently operating, end afcsndoned surface end under¬ 
ground mines; 

“(C) all construction activity, including runoff from the facili¬ 
ties resulting from such const ruction; 

“(D) the disposal of pollutants in wells or in subsurface 
excavations; 

“(E) salt water intrusion resulting from reductions of ftesh 
water rtow from any reuse, including extraction of ground water, 
irrigation,obstruction.and diversion; end 

“(F) changes in the movement, flow, or circulation of any navi* 
geble waters or ground waters, including changes caused bv the 
•-onst ruction of flams, levee*, channels, causeways, or flow dieer- 
■on facilities. 

Such information and revisions thereof shall be published in the Fed¬ 
eral Register and otherwise made available to the public. 

“(OO) For !!*• purpose of assisting States in carrying out pro- 
grams under section 402 of this Act the Administrator shidl publish, 
within one hundred and twenty days after the date of enactment of this 
title, and re iew at leas t annually thereafter and, if appropriate, revise 
guidelines for pretreatment of pollutants which he determines are not 
susceptible to treatment by publicly owned treatment worka Guide¬ 
lines under this subsection shall be established to control end prevent 
the discharge into the nsvigeble waters, the contiguous tone, or the 
mean (either directly or through publicly owned treatment works) of 
any pollutant wlneh interferes with, passes through, or otherwise is 
ineompatible with such works. 

“(2) When publishing guidelines under this subsection, the Admin¬ 
istrator shall iiesigneie the category or categories of treatment works 
to which the guidelines shall apply. 

“(g) The Administrator shall, within one hundred and eighty days 
from the date of enactment of this title, promulgate guidelines estab¬ 
lishing test procedures for the analysis of pollutants that shall include 
the factors which must be provided in any certification pursuant to 
■action 401 of this Act or permit application pursuant to section 402 
of this Act. 


“(h) The Administrator aim 11 (I) within sixty days after the rnset- 
men* of this title promulgate guidelines for the piiqxiee of establish- 
ing uniform Application forms and other minimum requirements for 
the acquisition of information from owners and operators of point- 
sources of discharge subject to any State program under section 402 of 
this Act, tnd (2) within sixty days from tlie dele of enactment of 
this title promulgate guidelines estaldishing the minimum prex-durel 
end other elements of any State program under section 402 of this Act 
which shsll include: 

“(A) monitoring requirements; 

“(B) reputing requirements (including procedures to make 
information ■ vs liable to the public); 

“((') enforcement provisions: and 

“(D) funding, personnel qualifications, nm! man|>owrr require¬ 
ments (including e requirement tint no lemril or Issly which 
approves permit spplicstione or |K>rtions thereof shsll include, 
ee s member, any person w ho recem-s. or hss during the previous 
two veers received, a significant |iortinn of his income directly 
or indirectly from permit holders or apple snts for a ix-rmit). 
“(i) The Administrator shsll, within 270 data after tlie effective 
dale of this sobeeetion (and from time to time thereafter), issue sueJi 
informntion on methods, procedures, tnd processes ns may be appro¬ 
priate to restore snd enhance tlie quality of the Nation’s publicly 
owned f reali water lakes. 


“(j)(l) The Administrator shall, within six months from the dale 
of enactment of this title, enter into agreements with the Secretary of 
Agriculture, the Secretary of the Army, and the Secretary of the 
Inferior to provide for the maximum utilization of tlie appropriate 
programs authorized under other Federal law to he csrri.il out by 
»urh SfrivUric* for tin* |»ur|KMo of achieving and maintaining water 
quality through appropriate implementation of plans approved under 
section 2HH of this Art. 

“(®> Tlt« Administrator, purMisnt to any . K ,cement under psrs- 
graoh (1) of this sulise.ii.Ni :■ authorized to transfer to the Secretary 
of Agriculture, the Secretary of the Army, or the Secretary of the 
Interior any funds appropriated under paragraph (1) of Ihissubsee- 
tion to Hii|>plcni«>nt any fund* otherwise appropriattwl to rarry out 
** J/sPoV * I •mg ran o authorized to lie carried out by such Secretaries. 

(3) 1 hare is authorized to lie appropriated to carry rail the pro- 
1 lemna of this auhsert ion. »100/I00/XI0 per fiscal year for the fiscal year 
ending June 30, 1973. and tta fiscal y«ar ending .lime 30, 1974. 
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33 U.S.C. § 1315 


»™ QCAI4TY ISVENTOBV 

:J 0 S. (a) lli» Administrator, in eoo|>eration with lit* State* 
■nil with til* assistance of appropriate Kcdcral agencies, tOinll prepare 
» report to be submitted to tlic < ongrca* on or before January 1 1974 
which shall— 1 ' 

** “(1) drecribo the specific quality, during 1971, with appro- 

pi mt« supplement*! descriptions ** *| l *|| be required to take into 
Heronnt seasonal. tidal, and other variations, of all navigable 
witrrn of the coni unions 7.0 nr* ; 

"(2) include an inventory of all point aourrea of diseharge 
(baaed on a qualitativeand quantitative analysisof discharge*) of 
pollutant*, into all navigable water* and the water* of the ron- 
tiguoua cone; and 

of whrh <lent * fy *P® cific,11 y tl,< * e navigable water*, the quality 

“(A) » adequate to provide for the proton ion and propa¬ 
gation of a balanced population of shellfish, fiali, and wildlife 
and allow recreational activities in and on the water; 

■ rtn rineonably be expected to aUain aurh level by 

1977 or 1983; and 

“(C) can reasonably be experte<l to train aurh level by 
any later date. 1 

“(b)(1) >:*r.h suto h1im.II prepare and auhmit totho Admiuirtrator 
by January 1, 197.1, and shall bnng up to date each year thereafter, a 
report whirhahall include— 

(A) a description of the water quality of all navigable wains 
in such State during thn preceding year, w ith appropriate aup 
pleinental dear.nptiona aa shall be rerpiired to take into account 
aoaaonal, tidal, and other variationa, correlated with the quality of 
water required by the objective of this Act (aa identified by the 
AdminiMrator pursuant to criteria plihliahed under section 394(a) 
ofthia Art) and tlie water quality described in *ubi>aragraph (It) 
of this paragraph; 1 ' ' 

“(HI an analysis of the extent to which all navigable waters 
of mien Slat* provide for the protection and propagation of a 
balanced population of ahellfiah. fish, and wildlife, and allow 
recreational activities in and on the water; 

.“(( ) an analyaia of the extent to which thn elimination of tlie 
discharge of |K>llutant* and a level of water quality which pro¬ 
vide* for the protertion anil propagation of a balanced popu- 
I At ion of ftliriltmh, fmh, and wildlife and allow* rcr rraf ion a I 
activities in and on the water, have been or will ls> achieved by the 
requirements of this Act, together with reroinmendstiona aa to 
additional action necessary to achieve such objectives and for 
what waters such additional action is necessary; 

“(D) an estimate of (i) the environmental impact, (ii) the 
economic and social coat* necessary to achieve the objective of 
this Act in auch State, (iii) the economic and uncial benefits of 
aurh achievement, and (iv) an eatimale of the date of auch 
achievement; and 

(K| a description of the nature and extent of nonpoinl sources 
of pollutants, and recommendation* aa to the programs which 
must lie undertaken to control each category of aurh sources, 
including an fMimale of the coot* of implement ing auch programs. 
“(!!) The Administrator shall transmit such State reports, togvlher 
with sn analysis thereof, to Congrem on or la-fore October I, 1971, 
sml annually thereafter. ’ 


33 U.S.C. f 1316 

“jHTW.su «r issum.-r ev*r>«w t»< r 

~n r ! '•ei"’' 1 por l Mlr l'"*c« of till* sect ion : 

i i The term ‘standard of (jerfortnanee' means » standard fot n.. 

ii w birh r< n«eta l> the' greatest 
degree „f effluent reduction which the Administrator det. nnnSwtohe 

.oSf J tthte 1 ’ * |, > >,in,,ion ^ available demolmtrated 

« ^ ojierali„g method*. or other ,Uen,„ 

^Kiuunu " pr,c “ c * bl *- ‘ permitting is, dia- 

-> i*~ «• -h 

o.-.n , .,^ofX^rri’ D rnTrri «?■'*.. - 
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I ) ( A ) Hie Administrator shall, within ninety dxyt after the 
• li.le of enactment of tl.ie title publish (and from time to time there- 
utter shsll revtee) * list of categories of source*. wliirh shall, et the 
inininuuii. include; 

“pulp and paper mills; 

'‘p*|>oH>niird,limldrr*|i*perand honril nolle; 

“meat pmtlnrt and rendering processing; 

“dairy product processing; 

“grain inilla; 

“canned mill preserved fruits and vegetables processing; 

•Vanned and preserved seafood proceasinir; 

“sugar processing; 

“textile mills; 

“cement manufacturing; 

“feed lots; 

“electroplating; 

“organic chemicals matin fact it ring; 

“innrgnnir chemicals tun tin fact tiring: 

“plastic and synthetic materials manufacturing: 

“snap nnd detergent manufacturing; 

“fertiliser ma nu fact urine; 

“petroleum refining; 

“iron and steid manufacturing; 

“nonferrous metals msiuifaeturing; 

“fihosphate tna mi fact ii ring; 

"steam electric |iouerplant*; 

“ferroalloy maun fact tiring; 

“ leal her tanning and finish trig; 

“glsss and nsla-xtos mnnufarturing; 

“miliar pmresaing;and 
“timlier prtHlucts processing. 

(If) As soon ns prnrticalde, but in no esse more than one year, 
after a category of sources ia included in a list under subparagraph 
(A), of this pa nigra ph, the Adminintralor abnll protaisc and publish 
regulations establishing Federal standards of |.crformanre for new 
sources within such category. The Administrator shall afford inter¬ 
ested persona an opportunity for written comment on such proposed 
regulations. After considering such comments, he shall promulgate, 
within one hundred and twenty days after publication of such pro. 
posed regulations, such stsndarda with such adjustments as he deems 
appropriate. The Administrator shall, from time to lime, as feehnol- 
ogy ami altct natives change, revise such standards following the 
IHTMctiiin' refillin'! I»y iIiim milrst'f’l ion for |*roiinilj£Ntioh of nitrli 
HlniHUrtlx. SliimlnnU of |n i fon.iiitin*, or iv\ isiomh iltiM-rof, shall 
Isroine clfeelire i||m>ii promulgation. In esltdilisliing or revising 
I'eilera! standard* of performaiiee for new sources under this section, 
tile Administrator shall take into consideration the cos! of achieving 
such effluent reduction, and any non-water tpiality environmental 
impact and energy irrpiircmcnts. 

“(2) The Administrator may distinguish among elaws s. tyjics. and 
siwa within entegoriea of new sources for the purpose of establish- 
lug such standards and shall consider the tv I v of proriata employed 
(including whether hatch or continuous). 

“(IJ provisions of this section shall apply to any new sourre 
owner! or oiMTaled by the I'niterl States. 

“(e) Kneli State may develop and sohmit to the Administrator a 
procedure under State law for applying and enforcing standards of 
performance for new some.* located in such Stale. If the Adniinia 
Iralor finds that the procedure and the law of any Stale require the 
application and enforcement of standards of fs-rformanre to at least 
lire same extent as required by this serf ion, surh Slate is aiithoritrd 
I P "Pl'ly and rnfonrr such standards of tierforuianer (except with 
reais-ct to new source* owned or ofierated by the I'nited Statist). 

(d) Notwithstanding any other provision of this Act. any |smil 
source the construct ion of which is commenced after the date of enarl- 
ment of the Federal Water Pollution Control A-t Aimndii.-iils 
of l!»7-> and wliteh is so constructed as to meet H11 applwahh standards 
of performance shall not le subject to anv more stringent standard 
of performance during a ten-year js-riod'l«ginning on the date of 
completion of such const met ion or rliiring the pci iod of depreciation 
or amortisation of such facility for the rmmovw of section |«7 or Jf.fi 
(or both) of the Internal Keveniie Code nl lf)5l, whichever neriod 
ends first. 1 

(a) After the effrelive date of standards of performance pronml- 
gsted under this section, it shsll he uniswful fm any ow tier or oiierator 
of any new source to o|m rate such sourre in violation of any standard 
of perfntmanre applicable In such sourre 


33 U.S.C. f 1317 

“roair .two nrrarsTMKWT immn sTtwnsataa 
"'I' '* W,) AdniiniWrslor shall, within ninety days after 

IwJ. r„"Ie7!r nM ! n i . < n '“> I . . 'O tline 

lereafler te.ise a list winch includes any toxic pollutant 
turn of *ueh nnlliitantx for which xn effluent standard (which may 
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Tw-lwlf l p.aj.ibrtkm of the discharge of such r>ollufnnts or roinbma- 
ii " *"<'h pollutants) will be crtahlishcd under tliin miction. The 
it? H, ,? r P" bl, *l»"*K *w.h list ah til *.ke into ten,uni t|, 0 tnxir- 

• wnn. oTth ff '? r r n '” rt, ' nrr ’ d *ff« d »Ml<ty. the nm, si or potent it I 
. sene. of the affected organisms ,n any wstem, the importance of 
the affected organism* and tlie nature and extent of the effect of the 
lour pollutant on such organisms. ‘ 1 

lirltiol i, "' ,d r < \ d 4nd •••ffht.v <lays after the dale of pub¬ 

lication of any lixf. or revision thereof, eonlaiiiinir toxic nolliif«ri« or 

Cdmimstratnr r° 1I,,Un ' 8 und,r P»r*Braph f 1) of? this >Ltion. the 
Si.rtii n "T, rd . ln< ''‘ w,t ' 1 w ‘ r,lon SM nf title 5 of the United 
tilVt / "*\* h * l 1 l 1 P nb,, * h * P ro r K>wd effluent standard (or a prohibh 
t.on) for such pollutant or coinhinntion of pollutants which shall take 
nto account the oxicitv of the pollutant, its persistence, deem.lability 
I* “ U ?J or 1"*""“' r,“ nro of » h « organisms in itiy 

extn™’of h t e h‘ e m e 1 Jf > ( rt , n?.{ )f 1'® orKanisms and the nature and 

extent of the effnt of the toxic pollutant on such organisms. and h« 
shall publish a notice for a public hearing on such proiiosed standard 
to he lie d within thirty days. As soon .-. possible aV.criTh hearing 

Ktwn'.in. ,r r r k? 1' 0, ", hs ,f t or P"Wie»‘ion of the proposed effluent 
?! ™ i i r P r ®! l '^ ,,, . on )* wnlew the A dm i nisi rat or finds on the 
.»^,V«l lllT r "'' 0n ° f R ’ ,H , l’ ro P°*' <J Godard (or prohibition) 
heim^TinTJ T? 4 pre|H>ndera.,cc of evidence adduced at such 
h *r<| P TV.;, h , (0r P ro,,1 , b ' tlon ) «1‘"H he promulgated, 

fiction of Hri," P” MlC - l y* r . ln > t . tl| e; Administrator finds Hist a modi- 
fiction of such proposed standard (or prohibition) is justified a 
ivused effluent standard (or prohihition) for such imllutant or com¬ 
bination of tmlliitaiits shall be promulgated immediately. Such stand 

“ P ', T>l> ?r' nc or . P rom ’denting any effluent standard (or 

cTrenrvTr T"°"' ,l ”“ * dmini "'rat-nr shall designate the 

o!lrr- n \^T nr \ n{ 8011 ^ to whi<1 l' "'f effluent standard (or 
nTlndedTn . i * |,p , V AnV d "*P"sal of dredged material ,nay be 
of ■ cmrro * ,f,cr r ' m,ui,n " on ^*• 

!i k :.rs' 5 as;rsK “»- ~ ~ 

the ln , P ub,isl,,n ff ""y regnlationa pnrsiutiit to thia section 

he Administrator'shall, to the maximum extent practicable within 
the time provided, eonsnlt with appropriate advisory committees, 

“him' tCaIW *"1 ^ralrfepartment. and agencies. 
.V. ,, 'A' imi , n ' MrR '°r within one hundred and eighty 

hema/.e 0 ; ‘M" '"“'T'" »' 'Id* title and from litim to fime 

thereafter, puhliah (imposed regulations establishing pret reatment 
standards for inlr.slnction of |mllnt»nU into ties I incut works (as 

tflrtirt" •hw!'.™'ST'. " RA T ) w| d r l‘ "f publicly owne.1 for those 
L'ul. . , d|, teimined not to Is- susceptible to lirnlment hv 

such treatment works or which would interfere with the oiirrntinn of 
aueh treatment works. Not later than ninMy days after »u hTuhl r« 
tion.and after nrumrtumtv . V - ■ 11 P u “'" , s; 


hon. and after onpor,unity MrpttK 

i jo . !rr. "’""-r 8,n " d " rd8 ' I’ n 'treatment standards 


proim.IjMtP surl. mnnuiirvi*. i*n»imilmonf PUmHards 

under this stiliaeetion shall specify a time for comphance not"*ex^I 

d,, V > nf l ,ro '" ,,| Pdinn and shall Is- established to 
f rr^fne the dmrlmrfrr of nnv pollutant through treatment work* r„q 

“(«) The Administrator shall, from time to time, sa control tech¬ 
nology, processes, operatmg methods, or other slier"hrsl 

'T'r'. ?*L. ndl |" ?• fnl °r WI "f ,,,,, P rnrpd J re established by thia su*b' 

standards. ' 

.(***,. I,,,n proponing or pronmlgnting any pictrctnirnl stxnd.rd 
under this wvtmn, the Administrator shall designate the category or 

“m , N^ f br rPP * Tk* " ch .*" < ' h "" lnd * rd *)»ll apply, S 7 

any prrtrca.nirnt standard estahliahcd under this snl^Mon 

imlih-lv ownirTt ° * n y wtw introducing pollutants into s 

P'l ’.y owned trentment works, which source wouhi be a nrw aourc 
aubier-t to aeetion 3<)fl if it were to discharge pollutants will not cause a 
workl"!?<-°A t *'n}itstions established for any such treatment 

the cie.rorv dl }’ ln 'T r * tor *- P r ? ,nul e*'* prat reatment standards for 
st... -' ^ of " url1 * ll " rrcs simultaneously with the promulgation of 

standards of |ierforiuan.T under section .t06 for the eouival.-nt clesnrv 
of new sources. .Such pretreatment standards shah/ prevent tha^fiZ 
m«»^| 0, f* n> * M ’ l,l, * n * n } , ° " UC *| tirstment works, which polhilant 

Z\> :t;u. Cre W,th * Pft " or “ be incompatibleTidth 


I 
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33 U.S.C. § 1318 


INWTTTIOKR, MONITtWIKO AXU >NIHr 
“Sb:. 308. («) Whenever required to carry out the nhjr'tive of this 
Act, including blit not limited to (1) developing or assisting in the 

lotion '"""T 1 lin, " a,i "r other limilalmn? ,’rol.i 
, or "»*nd*rd, p ret rest ment standard. or standard of 

performance under this Act; (2) determining whether any ierson is 
in violation of any Mich effluent limitation, or other limitation pro 
hibition or diluent standard, pret rent incut standard, or stai lar^ of 
performance; (3) any requirement established under this section - or 
(4) carrying out sections 30S, 311, 402, and 504 of this Act- 

(A) the Administrator shall require the owner or operator 
of any point source to (i) establish and maintain such records, 
(ii) make such nqiorls, (in) install, use-, and maintain such 
monitoring equipment or methods (including where appropriate 

aeenrd'a'ne " ,0 ''{*" rt '"'“‘holla ) , (|y) ganqile such ell/,tents (in’ 
accordance with such methods, at such Iocs (inns, at such inter- 
vs s, and in such manner an the Administrator shall prescrilie), 
require; i’nd' 8 " ‘ nform * ,io " as he may reasonably 

(It) the Administrator or his authorised representative upon 
priUMitntion of In* rn»<l«>iit inis— *** 

“(t) shall hiice a right of entry to, upon, or through any 
premises in which an eOlnont source is located or in whieli 
XV "T"* re,|,i,re«l to lie maintained under clauso (A) of 
tniB Bii)>Brrf ioii aio Iorated, and 

"(ii) may at renaonahle times have urn-ss to and conv 
any records niMs-ct any monitoring equipment or method 
requinal under clause (A), and sample any effluents which the 

such*elatise*™'° r ° f *" Ch *°" rCe " re 'l uired to Mmplc under 

. rp l' or '"' or information obtained under this sec- 

un„ < ) shall the ease of effluent data, be related to ^applicable 
effluent limitations, toxic, pretreatment, or new source oerformnnre 
standards, ami ( 2 ) tw avalUlllc to ’ the p„bl“ e^/Ttha^Z 
a Showing satisfactory to the Administrator by any twrinn that w 
"L* 1 *’ or information, or particular part thereof (other than 

effluent data), to which the Administrator has access under this see- 

nmt'ee/ion*ss *1 W °"! d d ] vnl » r ; nretliods or processes entitled to 
protection as trade secrets of such person, the Administrator shall 
consider such record, report, or information, or particular imrtion 

n»7it?* f is of' r"r ‘. n r itu ,h * of i« 

f title IS of the l lilted States ( ode, except that aucli morel, re-port 
or information may Is- disclosed to other officers, employees or atithnr- 
, ,hf , ’""* d S,a “» -"’-nnsl ^h ea’rrvmg 
Ve t Fuel! 2, 7 rr J' V "r' "nv proceeding under this Act’. * 
cod /, i.nl-e S , m 7 H T l0p " , " 1 a " ,,n " 1 Administrator pro- 
o ' " W , r<,r TP""'"'- nM.nitori.ig, and entry with 
tC f H "T ra l °T '" 1 "" rl J ,f ,l «‘ Administrator 
tio # 1 i' ,rrs t ,p law ,,f a "- v relating to inspec 

is ti.,^. . "* r '| , V" .7" rV an .‘ n PI*'"-able to at least the same ex cut 

id enToZ r 1 T" n "' *" ,h S "" a « no'll".red to apply 

for, aspect ion, monitoring, and entry with 
respeet tn funnt sources located in such Stale (except with respect to 
point sources owned or operated by the Pnited States). ‘ 

33 U.S.C. $ 1319 

“rrorjAi. rNrn*rrnrvT 

*?■■**■ "MinVhenever.on the l«si* of any information avail- 
sble to him, the Administrator finds t)..,t , BV iJraim ,7^ v.olV.Jm 

in7*oi ioa/tl" °i l, "‘" , " on ,t,,irh implements section 301, 302, *0«, 
■Zni ? ° f "* \ ln * , ‘* rrr "' "" u « l b y • State under an approved 

ask: ".'iff.s?*^.!ss;'y , Ef i £?af-js: 

such ^rm.t eom^tions or limitation, effectively, he^M » 7wTfy°tihi 
r/rnietK . ^ ,mlni r ,ra ""’ fl " da allrh fnilure extend,the 
ingnuVng^hl^riSdZi^’inw w'til * ,v t pu, ! l j r no,ic * o{ Web find 
when such State*mtisfiea the Admin' it (V* ’ T notice end ending 
conditions and lim"E.r” '"I"™ 
period of 'federally assumed enforei'his section as the 

section! ^ brin,f ' n * * ciT '* » rt 'on under mlianction (b) of this 
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(3) W henrver on the Iwsis of any information available to him 

voT’ 1 ™ r * , 'i«£ ln 'J* [ b>< *"- v f^‘ r *' n •* «n violation of am ion 301, 
302. 300, .307. or SOS of thw Art. or is in violation of »nv permit <-on- 
dition or limitation implementing anv of such Mat inns in ■ prrmif 
issued umler sort ion 402 of this Act by him or bv s State, hr shall nsmr 
sn order requiring surh person to comply with such section or require- 
njent. or he shall bring a civil action in acrordsnre with suhaertion (b> 
of this sect ion. 

■ “ M ! A . W of L »"v orrler >«sned under this subsection shall he sent 
immediately by the Administrator to the State in which the violation 
rr/r °* ,,r States. Any order issued under this suhaertion 

•hall hr by personal service and shall state with reasonable specificity 
the nature of the violation, specify a time for comnliance, not to exceed 
thirty days, which the Administrator determines is reasonable, taking 
into account the seriousness of the violation and any good faith efforts 
to romply with applirable requirements. In any rase in which an order 
under this indirection (or notice to a violator under paragraph (II of 
this suhaerlion) is issued to a corporation, a copy of surh order (or 
nonce) shall be served on any appropriate corporate office™. An order 
issued under this suleection rclsting to a violation of section 300 of this 
Act shall not take effect until the person to whom it is issued has had 

tne^rSo„.‘° C ° nfer WUh th * Adm ‘ ,U, ' r » ,or «w*ntiNT 

“(h) 'nieAdininistra'or is authorized to commence a civil action for 
appropriate relief, including a permanent or tem|«irary injunction, for 
any violation for which be is authorized to issue a compliance order 
under suhaertion (a) of this section. Any action under this suhaection 
, m V' !’ r b ™f b * ln •*» tlistrict court of the l T nited States for the dis- 
inl .! n h ^"r n , . fr, " ,a " 1 ’* I 0 ™*"! or or is doing business, 

mu Ii Z j;. " > ,,r .* l . ,ft,on »° r(,s tr*in such violation and to 

W" cowplmnrii. Notice o! flic commencement of snrh srtion shall 
w n , l^oiedlately to the appropriate State. 

301 » w W r , , n n' , l !: , " V or . n, ‘C | 'r n »ly violate, section 

lion hvTol!2L r ■ 308 ? f “V* Art ' or *"* l* rn '" condition or limits 

^ of sT l v'lh"Ad 1 ’" rh ," ,vt,on! ' ! n * l*’rmi» issued under section 
. ? 0f V"V , *>y the Administrator or by a State, shall lie punished Ky 
a fine of not less than *2.300 nor more than *2.3,000 per dav of riolat ion 
or by imprisonment for not more thin one year, or hr both. If the eon-’ 
»n nn U f ?h * VloU "° n r w,m,tt f d » , "‘ r » conviction of such per- 

** b > • »ot more 

^:nt*o^oVfch V, 0n ’ ° r ^ ‘ mpri *”' hot more 
l H ‘ rno " w hp knowingly makes any falar atatement. rep- 
X.r d^o "• ‘7 »l > J ,l,r «'i"»- record. report. plan, or 

-hrn .1 « . 1 or TOmreil to lie maintained under this Act or 

dev .el " 1K ' TiTJ’ • ° r k "'‘ w '"P 1 l y Anders maceiirate anv moni¬ 
toring device or metlijxl required to lie maintained under this Art 
shall u|ion ronvirtion be punished liy a fine of not. mine than *10 000’ 

«/sv n y ,r "II? ,nW,t for m,,,T Ul *h months, or by both ’ 
(3) ror the purposes of this subsection, the term ‘person’ shall 
mean, in addition In the definition contained in section SP2(.3) of this 
Art. any responsible corporate officer. ' ' * 

.u“ (d .L Anjr 1^™°" wbo violates section 30!. .302. 3of. ,vi7 or .308 of 
L h 'i Ar> :, or *!’ y l ,nrmi * cond.tion or limitation implementing anv of 
mwh sections in a Permit issued under section 402 of this Art by' the 
Administrator; or by a State, and anv person who violates any order 
iraued by the Administrator under subsection (s) of this section shall 

vkZiiT 10 * C,VU PC,, *" y n0t ^rday of Vicll 

m i| nicipality is s party to , civil srtion brought 

I ll" th, !r ,J ° n ’ t * M> in whirb *"'•»> mmiic- 
ipality is located shall be joined as s psrty. Such State shall be liable 

Tor payment of any judgment, or any expenses incurred as s re-ult of 
complying with any judgment, entered against the municipality in 
such action to the extent that the laws of that State |uvvrnt the munic- 
ipality from raising revenues needed to romplv with surh judgment 


33 U.S.C. $ 1325 


“xtTMiNAi. m nv (viMMiaaioir 

Th t r ! 1 “ » National Study Commission, 

which rhsll make a full and complete investigation and study of all 
of the technological aspects of achieving, and all irjv.-n of >he total 
economic, sons I. and en. ironmemsleffects of arhic ing or not achiev 

Xiuuu -*il ™" ,inn " * nd pot " •* forth f " r ,9M •*" 

■ V J 1 S "c b fm.inussion shall he rompoaed of lifteen members 
tVnrh mc Rvr ,"' , n,, ' rn ot ,br Senate, who are mernlvrs of the Public 
hi^ ofThl'Tl ,, 'j"’" 1,rd b >' *}» Ptwinlent of the Senate, five mem 
hers of the Mouse, who are members of the Public Works committee, 

sppom cd by the Speaker of the Mouse, and five members of the public 
appointed by the I resident. Tlie Chairman of such Commission shall 
b* elected from among ita meniliers. 
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rontrars„;,T 7I7v. f CominMWon >• authorised In 

L- h N * h "" nl Academy of Science! and the National 
Academy of hiifmerrmg (acting through the National Kemarrh 
( mined),(he National Inst itute of Krology. Hrooking* Inal itiitronVid 

&ZXKZT*' ' nUU ~- ! ° r "■* ,n ' r * t,Knh "" " f ™ 

,,f '! ,e , l C| i nrt S M ? ,a ' •* r " c,MI instrumentalities 
with #1. r ! r * ni1 ' " f l***<l<*rnl Govenim. nl shall rooixrnie 

OomniiMuon in carrying nut the renuirementi of this section 

«.nn"| la <Urms 1 ,n ,,IC ( °"»*»"*»*n Midi information as the Commix-’ 
non deems ne<-e«ary Inrarrv out this section 

... ; A r 1 ”! 1 l,p •I"' C..n B less of the results of 

S I. It iiiv.st.i R ation and study, together with recommendations, not later 
date of enact nient of this title. 

(f) The menilx-rs of the Commission who are not officers or 

r '" U ‘ d St V."’ w * ,ile attending conferences or meet- 
i gs of the Commituiion or while otherwise serving at the request of the 
>" ""fW to receive com|M’iixshoii at TSSiin 

. eTel Vrr-,""" r* of |, *y ,or * r “* OS-18, SI provided in 
tlnvGeneralI Schedule under section 5X12 of title V of the United State* 

nhliiof |' K *', ul w . 1 ." 1 ' away from their homes or regular 

plaere ofbusinca* they may he allowed travel expenses, including per 
diem in lieu of xulixistence as authorized liy law (5 U.S.C. 73b-2> for 

Pr ‘TJi"7n n , .Hrfiu m, ? l " M> "s* r,vic ‘' r, "l*l<>.ved intermittently. 

(!) In addition to authority to appoint personnel subject to the 

c p ^z«°ut 5 ,^ n, :r d ^ tp"'"--"'. x: 

compciiuve service, and to pay such personnel in accordance with ihe 
provisions of chapter 51 and subchapler III of chapter 51 of such title 
reU ing to classification and General Schedule pay rales the r,,™,,!!!! 

non who'1° r'r ' n, ° con,r * c '* w,Ul P"»*'e <>’> public orjamzT 
lion who shall furnish the Commission with such administrative and reehni 
cal personnel a, may be necessary to carry out the plm^erftJfJSS' 
Personnel furnished by such organizations under thuoibsecimn are not and 
Jh.ll not be considered to be. Federal employee, for any n "p,«. b U Mn 
the performance of their duties shal, be guided by the Standards^eh.nJC 
n- employee, of the legislative inches‘unde, rubles 4 l*and 43 oftha^Senale 
and House of Rcprescnlsiives, respectively ”, and ^ 

«l: , ic,:^c pp ' opr “ led ' fo ' u * in c,rryin ‘° u ' 


33 U.S.C. § 1326 


“thermal DiaciiAEorj 

.<•) " , «l«‘ct to any point source otherwise subject 

to the provisions of section 301 or section 306 of this Act, whenever 

h™Hnn rr ° r ? pPr * , 2 r ", f lnjr f uch VM " TC ! »f«»r opportunity for public 
if annfmomre nTs, , ol th « Administrator (or, 

tL amreol If’ih^ *i h " ,y *® ur ,, nt ■""•Ulion proposed for 
linr^T - n if H '^"nal cmnponent of any discharge from such 
source will require effluent limitations more stringent H».n nc «8earv 

" "T'r ,l, '' | " n );- r ';on »"d propagation of a Ulanced, imfigjnous 

mfo . l.iT 'll fish< * n ' 1 ° n ,hr ,K>,lv ofwatrr 

"to whirl I lie discharge i. to lie made, the Administrator (or, if 

lirrr-" ,,,v ""I* 0 *' HHiimt limitation under such 
aerlioi a for such plant, with respect to the thri trial component of 

™ v. (t \V" K '"'i? BC, '"" n ‘ *'•" interaction of such thermal 

com,mi,rut with otlior pollutant*), that will assure tl»e protection 
and prniiagntimi of a Ulaiiord, indigenous |»>pulation of ahellfiah, 
"■Jj. widhfe in and on thot braly of water 

106 of t l^r\ J-#'ll Hi? r<l pursuant to section 301 or section 

j Sajcirsss: 

•V.7.7 S*"* 1 ?"*"* *"> provision of this Act, any point 

,Tf «h, h J r”" rBr '* Vlnp * '''"T 1 * 1 ' ( 'Winonet, the modification 

which , llf l Pollution Control Art Amendments of 1372 and 
winch, as modified, nuets effluent limitations established u-:ler sec- 

l£?iw lif’andTlT liu'itations established under 

im iZni » f . I 1 I 6 " 1 »' 11 protevtion a,„| 

L.. t'. Sii r f "idigenous population of shellfish fish 

and Wildlife in or on the water into whirl, tf„. discharge ,« made shall 
•I lw sul.ps t to any more stringent effluent liniitation will, respect 
° M*tnial nun,anient of us discharge during a ten year neKS 

SK ""»J: 
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33 U.S.C. $ 1328 


“AgtMm.TTur. 

••ct under Federal or Stale supervision " * ,|u * rul " lr * P ro J 


33 U.S.C. § 1342 

“NATIONAL rolJ.tTANT DIRCIIAMir. KI.IMINATION SVSTOM 

“*«; (*)(') Kxre P* *» provided in seel ions 1IH mill 404 of this 

h^„’. . "ft* * f,< T "I’Pntuniry for public hearing, 

,0 , r 1 ' IC '1‘Khsrgc of »ny |ioll„l«nt, or combination of 
?2 ,n *.T"°V *«(•). "!*>" nNiditioii t|..t 
W1 jJiTvib^ j*JJw* P ¥ roquiremcnta under sections 

U, Wtt, .300, 307, .V>0, and 40.3 of thin Art, or prior to tin* fakitiir of 

r J l *" l, K f° *11 and, ro.|.iircnttnt*, mir-1. 
onditions M the Administrator determines are iiereessn- to carry out 
the provisions of this Act. . 7 oul 

(2) The Administrator shall prcarnlic conditions for such permits 
com l‘ 1 1 'V r '' "niiinunent* nf paragraph (1) of tliis 

whscction, including conditions on data and in font,at ion 'collect inn, 
!???; •& ' * ,,rh "'cpiirrmcnls as he deems appropriate 

I r rn '." l’"*?"' of Administrator under paragraph 
(1) of this subsection, and permits issued thereunder, shall I* slilijert 

t " 7n *’ r MKl,,,ons - * ,,d nw l ,| ircuienta us apply to a Slat. 
SnhZgtf™ * n, ‘ pen, " U ,uunl ti..-rr..n.ler under ruUctiot, (b) 

. “J*) >!' for discharges into the navignhle waters issued 

Pursuant to section 1.1 of the Art of March 3. IK!M), shall lie deemed to 

shaft" hr" f "“'ft. " , J d, ' r U "" *"' 1 l*«niu issued under this titk 

»—li'5a*sss: 

“(*) No pennit for a discharge into the navigable waters ah.II I*. 
issue.1 under anrtion 13 of the Act of Msrah 3. iHiV . e tfte a , „f 

.wT' xrt'o'rMmrh :, raoS ,,1, " r r i0n '"V ft""* uml.r ^hm 

thi. tel J .n ? f j ?' , ? W > I“ , "'l"ig on the date of enactment of 
«di™ rt Tl IJ to •x' * n •[>|>liculion for s |H-nnit under this 

tun The Administrator shall Hiithorise a Stale, which lie deter 
mines Has the rnpahilitv of administering s |iemut piogram which 
n M carry out the ohp-ctivc of thi. .Vet. to Lijpettnili forXh"r« 

tHm!nL"*i IKab ® w,u,r *. *«•»" »hc jurisdiction of such State -/fo 
Administrator may t,irn«. the »utimidly granted him hvYlft. ,!~ 

Imili'Lnt ;f n ",rlVl ri l"* T ft;"" 1 ’¥*' I** 1 " 1 ' »'• '<•>. of 

1 . 1 ."#'.I cl 1 * •' rt a , ml C'ula either on the ninetieth ilav after the 
f * »;n , ^ r i ""lgat, i O" of guidelines re.,„ire,| hy w, 4 i 
of till* Art. or the date of approval by the Adliiimllrator of 
rSZl'lr^T. r S " ^,, s '"'® " ml, ' r '"Inseti,Ml (h) of thia sec 

Tli evtTi, M r T r r,, ft "u'lHmiMthm to . S,TT, 

sha eatend heyouil the last day of and, |M .,iod Keel, such iwm.il 

an ' i nva u ’lT ' ro '! ,, " , °"" »" "'c Administrator determines 

ari nrrrmjm to carry out the prm laioos of tlua Act No such Hermit 

“ hTT. r * ,or ohjecta toa llr |i isK.ianre.' 

hv •ul«aec| , ion , '(d ,m ‘" 'T'®"' 
State desiring to sdlnim.teV^^^^;, w%7jZ.ZZ 

HSaSSiV'S 

&rszs!i 

of sin h Stale, or the interstate ,n i ' rH, *l e ngiaicy, that the laws 
mhspiate aiilhoi ily In rsrry'nut the Ih ' ft ' " " U,,, lll " , ' l "' t 

..II ‘’ftL.t;/ 1 l* r '*« r -m The Adnun- 

.n.nra Ilia, nileijuat.thorif ^d^' nm , ^ r0 ^"‘ ^ *>' d <^r- 

(1) lo issue IMTUlllS which— 

«a-w 

* ® ,P f “ r liwl excelling five 
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f,,r iix'iiKiing, b„t 

“(i) violation of any condition of the ..eri.iit; 

(II) olMainmg a l»nml by inisr prewntstion, or failure 
torfiarloaafullvalln.Want fads; e 

“(iii) change in any condition that requires either a tempo 
H"«rh« , rf*- r,n "'"' nt rt ' du, '" on or elimination of the permitted 

«/owi! ) T°" ,rnl ,h * di, f >0, ! ! ‘. 1 pollutants into eel la; 

.11 2 i- 1.1 Pri nnls winch apply, and insure compliance with 

•wW’v ‘n? b * rw l um ' n "’" , » of sect ion .W of this Art, o r P ’ 

(H) Io ins|iect, monitor, enter, and require rcimrta to at least ths 

r«|n,rcd ""lion .108 of this Act; * 

(.1) To insure that the public, and any other State the waters of 
1 Md loo* 7 "i * ff, " rtP ' 1, ror * lv * no,icr nf r ' lrh application for a permit 

• Zk .XVpi'iSr"”" 1 '' p “ w “ * "fir « 

o, ““ h 

wh^.Trerr.'i M r 7 tlmn ">« iwnnitting State),’ 

y fa; affooted by the issuance of a permit may submit 

trator)' ITSh h * l>< ' rT " iUi l " K Sl * 1 * <»» d «>'• Adminis¬ 

trator) with re»|>cct to any |icnnit application and. if any part of 

such written recnm.nei.dat.ons are not accepted by the perimttinir 
Stale,! list the permitting Stale will notify such affected S'nl? (anil the 
Administrator) in writing of its failure to so acre.* such ivcommenda 
lions together with its reasons for so doing; 

of r ,re , tl r I*™* wilt lie issued if, in the judgment 

of the Secretary of the Army acting through the (thief of Kngmiera 

r^tT^! .! 0 " ! Srrretary of the department in wind, the 
(oast (>iiant is operating, anchorage and navigation of any of the 
“ m t wo " d "■ au'a^antially impaircdtl.eiehy; 7 

(7) To abate violations of the permit or the imnnit 

enfolecnwnt*' 1 * nd < " r ' m ' n ‘ l pen ‘ ltU * * nd other «ays and La'ns of 

lb 5* ■"« IT""' 1 f,,r * discharge from a publicly 
owned treatment works inrludes conditions to require adequate notirj 
to the ^imiumg agency of (A) new introduction. intHuch S 
of pollutant* from any ftourra which would 1* a new inure* •« 
m met,o„ .108 if such sou™ were di«h«gT„"mtJ 
ntrodm t ions of |mlltitants into such works from s source w hich would 
he subject to "nation 301 if it were disrliarging snrh pollutants or 
(( ) a substantial change in volume or character of pollutants beinir 

ha. m l™!..*?, ‘ ,rr th,n n ‘ nct > d *y* lf, ' r tl >* date on which a State 
has si hmitied a program (or revision thereof) pursuant to aubeec 
turn (h) of this section, the Administrator .half s siwnd the .iusTce 
of permit, under sulswrt.on (a) of this section .. to tho* 
waters subject to such program unless he determine, that "ha State 
this"" , |,r ° CI!,, V !*!“'* " ol n,w>t ,l " ! f«|Uimnenls of suliarrtinn (l,W>f 

*vKhT(« n7l‘hST W? 7ni ,n V? - 1 - 1 . ,l ” -turn 

J f el !. »nw Art. If (hr Adimiiusiraloi so ilctrnmncH hr K ].nll 
nis.fy the State of any revision, or modifiealion. nm^mto cm ! 
f<»nu lo him li M'ljiiiKMiinits or piidrliurM. 

M (‘ 2 ) Any Shift* |«rt»it program under this serf ion ulmll „» .11 

X 1 :. nnH . .-.. 

r4"?:r n T. . n . »( nu. i,.- .i„,n*, notify 

" " spproi ill of sueli program. The Administralnr shall not 

nn. l he S 1 ,'^''!,;; "7| ‘" I 1 P ro k' rnr " ""hss he .hall first haie 
wulidrawal. * •’ l "'’ wnh "S' "•* " for surh 

“(d) (I ) Knell stale shall transmit to the Administrator a rouv of 
eii<h |.nmt application received by such State and provide notU 10 
" Adniiiimfmtor of nrfifHi iclnt.-d fo llir ron«M|rriilioit of . t i< •], 
iT.7 Sla , tr' > ' r *"° n ’ |To|«wd lo U ,m,L by 

d,,,^,!/rt’.'V!"" J 1 ’." 11 Adininiatralor within ninety 

» t* tin t* of Iiipi nol iIWnI tort und*r nitUutlitNi of ihm 

he Adi.iin... I.tor ,, it HI. ninety .lay* „f ,| nll . of tr,'..ttal of the' 
,.o,ee.d (erii.il by the Slate .d.jevi, nr „„, K Ihe ilmmu. of 
VH ,M ' r,M " M K'"del.n.w and re.,.iitemenls of t|,ia 
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(^) I lift A•Iiiiiii>•.» inlor nmy, ah In any |k*i mil npplienlinn, naive 
par’igraiili (2) nf f IimhiiIw-ccI inn. 

If) In ari'orilnncp nitli guidclinca prmnul(!»ti-<l piiraunnl In sub¬ 
section (h)( 2) of urnmn 3tV| nf Ihm Art, the Administrator in author 
I?".!* ".“ ,vr ,!k> '"luirements of subsection (<l) of tliii wrlion nl 
iha time lie approves a program pursuant . .v sul ■section (l>) of lliia 
"T*"*" f ? r <;»»»jwy (including any class, type, or aiu> w ill.in anrli 
1 j 1 " 1 ™»»c submitting Nii'li propram. 

(f) he Administrator aliall promulgate repiilalinna establishing 
■ alepoi lea of point scurce* which lie determines aliall not he subject to 
the requirements of sulwertmn (d) of tins Na tion in any State with a 
propram appro veil pursuant to subsection (b) of this section The 
Administrator may distinguish amonp classes, ty ( M», and aixea within 
aivjtentegory of point sources. 

fp) Any I lermit issued under this Na tion for the diarliarpe of ,m|. 
I.itanfa into tlie uavigal.lr waters from a vessel or other H.aitinp craft 
abal! la. anb,vet to any applicable rcgulations promnlpated' bv the 
.Serrcianr of the department in which the Const Guard is operitinp 
establishing specifications for safe tranaportation, haiidliup, carriage 
idorape, and alow ape of |>nllutaiita. *’ v 

“(h) In the evejit any condition of a permit for discharges from a 
treatment works (as .Mined in aertion 212 of thii Act) which is 
pubM, owned .. nol.ted, a State with a program approved unde, 
subsection (b) of this section or the Administrator, where no State 
pr^rem m approve. , mav proceed in a court of eom|ietent jurisdiction 
to restrict or prohibit Die introduction of any imllulant into such 

r *?n tm ' e nt , WOr Vv b > * *’ upr * P 01 such treatment works prior 

to the finding that such condition was violated. 

lhi * * ctio V »> , » | l he construed to limit the author- 
\ct ' A< “ mnl * r * ,or touk ® »ct>on pursuant to section 309 of thii 

“(j) A copy of each permit application and each permit issued 
under this section shall he available to the public. Such permit appli 

^ 1 ' > " °. r I*"" 11 . °r portion thereof, sliafl further be^vailableV 
request for Die purpose of reproduction. 

i (Vimpbance with a permit iaeued pursuant to this section shall 

tb,na”vjl f ° r r/IT** of 300 ®" d *"». « 'lh are, 

a^D.wqJiffce . . o ' *’i r 7* rinndard im,a>aed under 

pollutant injurious to human health. Until 
.nXr ir **’ 974 ’ 1 n * n , 3 ' < **® "here a permit for diw barge has been 
enplied for pursuant to tina section, but final administrative disposition 
nf such application has not been made. „,eh discharge shell £7bi a 
violation of ( I) section 301, MS. or 402 of this Act, or (2) sertioTlS 
f Ihe A’t of March 3, 1H09, unless the Administrator nr .Aher plain¬ 
ed EUT” Yi^‘ administrative disposition of aurl, application has 
not been made because of the failure of the applicant to furnish info™ 

m in nr(iF ' l*™«w the applies- 

h ** , 1 n ' , " l « 0,1 "*® «••»* enactment of the 
Federal Water I dilution Control Act AmMulmrntaof I!I72, in the case 

ttaLELrrr d "’ ch * r K ,n * W pHlI'itant or combination of pol- 
lutenta immediately prior to aueh date of enactment which source is 
not subject to section 13 of the Aet of March 3, IHIMI, the diarharge by 

fw a wmTt for d?^K "■ * V,0ll, "' ,n of "? i * Art '< wJ» • source a^liro 
for thermit for discharge pursuant to tins section within such 180 day 


33 U.£.C. § 1343 


“OCHA* DUCHAROI CRITEftlA 

in.T.T' J 0, !*) N ,° P*™' 1 under sect ton 402 of this Act for a discharge 
'?*'I/JJ* *« rr '*o r '»l sea, the waters of the contiguous rone, or the .swans 
wetion l ,rnmu| F a, ' 0 Hpf guidelineseetahliahed under sub- 

^ f ' h " Tt,on ’ ®*'*P* m compliance wit), suc h guideline* 
Tnor to the pn*nul*iUion of Mich giiiriefinea. a permit nmv Ik* 

„ b L T fc (d) of “ rtion «<« nf ti.i. ah 

CjaV"*’ " ^ ^ Pernut ' ,or diseharges into the 

^gg^SgESS 

iadads ’ l l ® ro " tl F uou ® *®ne, a„i(4w, oreana, which aliall 

cf'In-.Ta m .r n ^. h t * lol < °g‘ c *- 1 ' physical, and chemical proceaaee: 


't 
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ion. 


"(C) the effort of disposal, of pollutant* on rathetic, 

iuhI «•» oiiofnir valiim* * 

* nd pfrTn,nM,c ' of diapwwi 

‘ (K) the effort of the disposal at varying rale*, of particular 

rohime* and concent ration* of |inllotant*' " 

“(K) other possible locations and mctlmds of disposal or ree? 
d I’o'lufjtif*including land based sltcrnalnrajand 7 
<■) the effort on alternate unco of the ocean*, such aa mineral 
* ^ exploitation and scientific study. « mineral 

j 1 V ny * vent wh ® re '"soOK-'ent information exist* on any pro- 

10 m “" * ^*r n ‘ b i e «" .“0”® 
,uWio,, no p * nmt • h *" 


33 U.S.C, S 1344 


rnMin fo« dmmed or fill material 
of Vo» 404 Th ®. •Secretary of the Army, srting through the Chief 

n » t y'K» b '? *»“■"« »t eiicc 1 fied dwiiosal sitA. ,nU> ,he 

III b, * Ct e° ?“ , *~ :lion (e) of this section, each such disposal 
nwi. bo l *'T' ,r ' W f or '‘* rl 'permit by the Secretary of tlleXrmv 
(I) through the application of mmlelines develo|ied hvMhc Adminuo 
m.rr nr , ll ° n w,th ,h< ' re*ary of the Arm/, which guide 

to’Z*^,^.^ Cr, ^ r “ < '° ,n P* lr »hIo to the criteria appffAble 
^ ‘® ^ontiffuoua zone, and the ocean under section 
alone wmiM i u "• fuidelines.under clause (1) 

mv P 1 7 ,hl ^* t ." ,e aponficalton of a site, through the applies- 
iwhoi!ilt J ° f H * * conom ' c lm P* < * °f ‘he sit* on nsvigstiSE and 

finc < lo ) ,nT l ' 0 n A<lmi . n i. i 7 n " 0 ^ ‘’ authorised to prohibit the specification 
(including the withdrawal of specifics! ion) of any defined area aa a 
diajmsal site and he is authorized to deny or restrict the use of snv 
defined stirs for specification (including the withdrawal of specifica* 
twin) ns a disposal alts, whenever ho determines, sfter notice aiuFonpor 
t unity for public hearing* that the disci*,*,’ of .uchmateri.U P ^to 
such area will have an unacceptable adverse effect on municipal water 
supplies, shellfish bed* snd fishery arras (inrltidine snanmixr ..j 
breeding areas), wildlife, or racrairionUl ! niMEkfa?A?h 
detemunation, the Administrator shall consult with the Secretary of 
„,h| A T’ y - J'T A,lmin ! rt "‘or shall set forth in weiring m.ke 
under this lESL?* 


33 U.S.C. f 1361 

“*i>Kuri«Tm*TiON 

J2S; W)l ' 11m ^dminirtrator is authorized to prancrihe auch 

ff (WT£, A£r i :‘^T ,T OMt hi * uiidcrVliTa Art! 

feswa*?' ” '°“" d ”>~r »—»•£cas 

(c) Karh recipient of financial assistance under this Art ah.ll 

-k * *11 11 “ K" P“ r p°"» °f this snhsertion to authorise s program 
££ b, tha United StstA^^ 
%l .kfTt d organization* and political subdivision, of 

t«.h^loii h | d T n * h* P r#c * d,n « y** r demoort rated sn outstanding 

hT l t{Air"Ir7i! 0 tAirr ,n r l ° r V ln ?T >v *' 1 ''* I ,ro, ~«. method, or device 
TdoIilL V* ft~»nient and pollution aljaicment programa Tha 

* h , dl ’ ,n t : on * ,,U, '? n * l,tl ,h * •l*propriLlV?}laU wal« 
pollutKm control fences, ertal.h.h rrgulstii!* U „.W whtrh “h 

rwrogil'tioii may Iw applied for and granted, flee,* tl.al no applicant 

(0 'r *** r<J " nd r r ,h “ wb^etion if such applicant 
11 not in total compliance with all applicable water quality require 
ment* under this Art, or otherwise doe* not hav* a satisfactory record 
wifh »T«|»*rt to rnvironm#nfnl qimlity. ■ r *ofj 
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ffiJCfet,"'" «*•*®£S -is 

“(S) The President of the Culled Slam i|, r Governor ,>l >i 

i s=»5 

- - rt ^5^ -3r2 


33 U.S.C. § 1362 

“oineial orriMmoNa 

tmaA^t: 902 ' E *°* Pt “ othftrwi * provided, .ben uaed in 

(1) Tho term 'State watar pollution control acvncv’ mfitm tlu» 
}' T th » havi J Sensibility f£ 

4S2S£^ to th ‘ * Utem ">* °*poiiiiiion. y 

SUm«Ubl££d **T*ry' means an a^noy of two „ r more 

•states eatabliahrd by or pursuant to an afrrcement or compart approved 

«btarti3E£ ° r *7 .°“ ,0r ^y *' *"> or mom l^TKta! 

0r J 1 ? P« rUlr >'ng lo the control of pollution aa 
detemur^d and approved by the Administrator. ^ “ 


S; ssss 

(6) The term "person’ means an individual cor._. 

- P«li«ical J%. 

tor'nai due,''sewage, *Ifarbaie^aawaoi*.?,,T2!*' ,n,W . ^ r inu *' 


7 w™LY™,**?■ 


and acriru. „„„„ 

inean (A) ‘aewsge from vi 

tkia A ..a __/m 


thia Aci-'nrmT . Vrm,W with,n Mmne of mrtm ,TljTf 


»*•*“*-*•« Sut * in "hich tlie well i, located ^d if 

the oontill^iTne ‘" y P ° rt, ° n of «* '"*►> •"<• heyond 

by"a Stale or t he'Ad min lid rato * ** ' 0 "'«-.bliahed 

^chem cal, p|,«i«T w^rol Jd^^’'" 

than a vewwl or nt»£rZto£eroft ™ ,ny P° ,n * 

tl,o “ P °" U " nU ’ " «"• 
diachar** iJureo M^ S ' vltlrU * f, « r 

an/ organ ian. either Jirertlv B H ,tlon or a«*»milat»on into 

uJro^bfaddSM .SSt ^*,jr:: rn " ,T i n ' r in<i ^ »* 

•l*to the Adimniatrotorl caitae droto d^T , *^J?!" r , !?*V"" * r 

^SE&fT roprlrfu^: .PM^ tjy'. wa'functmi. * .netodtae 
oc-amwn. or iC.ro^pn^* W ph]r ~*‘ « aucK 
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fix?"*' co,l,u - d 

• Jo^tS ,i£2 onlT‘ !KMtf ,h ‘" nw “!"“ 

ante in tissue, in r^iJ?n, *Jl» H?.. ^ S? V rou "> ul »<'on of noilut- 
(A) by techniques and procedures, inrtedte* dl * c,l * r B* of poliutanta 
representative of approprUteleveU of thl^Sn!T , i P ° f or K* n,m » 
0» volume and the physical che^l . e, '*"i »PP ro P"»<o to 
of the effluent, and Ai ?at unwrUn? 1 m blolo K'cal characteriatiei 

dial rne.sureserve! uj ing an .nfSSS&u"™ *,• cl ‘* dul » of wm®- 

&S2; 

in IK.'sinndini"ln'iunni* l C|^,R7!tm ‘u* '"fidnnlifind 

ssssvis 




33 U.S.C. § 1365 


“cm« i* turn 

^Vn U K7hihilf-*“* * Kli0n - 

» Mf»'i'«t any person (including (i) the United States . 

rS€S=«.ffi; 

U r.-/.!PVf - Aflm '0‘*trttor where there m alleged V&n 

(,) under.ufoertiw, (»)(i) ofthis section- 

£Mtea«tfsrsa 

‘"-Si! ««te “ 

d.liieml. oll ? ,tr * <0r ,o r Su "- >•»• commenrod and is 
di gently pn*ec„t,n 8 a Civil ot criminal action in a court 

atandanI'')■ initatlon °or*o'rder 'b^r 1 "'"’ ’‘""'P 1 '* 1 "' ” '*•> «l» 

court oWatt, b ;i ,n ' “ rh '«' on ■" * 

matter of riflit y c,tl "‘ n m *r intervene as a 

after 2 ',.r^arntThi'^^ ° n 'V”** ,i r i ° n «* “«* <W* 

Adminiatrator, nol,< * of * uch *clion to tU 

ficatmu „, o,r 'nuroVan * r* foi!"u n'hr fins ' * '* lv no,i ' 

of sections 303 and 307(a) of tins An ^f nn "wiierting a v lolaiion 

sasi- - -* 

...rffl!^, , ^i '•> ■ —"f 

'W «» «"» « •»» judicial 

,l,f A ' , "" mMr -" ,r ,f "«•* 

*"•», to this vchnn' nTavawanl ejli 1 ,,r l*? r 111 * ,,l,, n ■•rmiftil ;,.ir 

•Me attorney and expert « u Jo. frl!’/ ' lff1 '. 1 "" , '" r l"<hn..-ess.., 

•t>nrt tirfot« l|r i, nnft i I**?. w h#vi »-vit fH* 

1.. -vat•• Mi^i^ onler"r n;ri'niT.': r, "' r n "' 0,,rt ••"•r.'f«'"o 

H»r filing of n Itoiit| or miiit aUiit •; , nj ,,nr * ■**» »* rroiiirK 

ersl Kulrs „f (* l4 ,| p r ,^ l | Mr , ' arc,fierce „ f»|, ,|* 

-“'(or .. ... per 

In srrli rnfnrrrnieiit of nnv rfflurm atan ' V" ,, ‘ nr law 

S7T ... 


X 

v #*v 
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f) For purpo«es of this sec'ir . die term ‘effluent standard or limi¬ 
tation under this Art'inruns (I) effectivedv 1. IOTA, mi unlawful art 
ninlrt vit«*rtion (a) of section 3t>l of thin Art: C2) an effluent limits- 
rion or otl or limitation under eertion 301 or 30-J of lliia Art; (3) stand¬ 
ard of pcifonnanrr under srrtion 300 of this Act; (4) prohibition, 
affluent Handled or prttivnliornt standards under neetion .107 of thin 
Art '. (■>) •'rrtifirntion under section 401 of this Art; or (0) a |>ennit or 
condition thereof ‘-sued under section 40-2 of this Vet, whirh is in etfert 
under tl la Ac! (including a requirement applicable by reason of ser- 
tion 311 of this Art). 

“(g) * or tiie purposes of this serf ion the term Vitiaen* ineans a |wr- 
son OI ; vrsons having an interest wliieli is or mat lie advriwely affected 

“(III A ftoeernorof a State inav coninienee a civil action under sub- 
*H;nf (a), without regard to the'liniitationa of sulneelion (li) of this 
seetior., against tlie Administrator where there is allegeil n failure of 
the A Iministrator to enfoire no effluent standard or limitntion under 
this Art the violation of which is occurring in • •■other Slr,«i- and ■! 
causing an adverse effect on the public, health or welfare in his State or 
is ra ising a violation of any water quality requirement in his State. 


33 U.S.C. S 1369 


u ADMiifi*nuTrrr. mocrot T KR ani> -inurm, rkvikw 

“Skc. 509. (a)(1) For purposes of obtaining information under nee- 
non 305 of Dus Act, or rarrying out section 507(a) of this Act, tha 

Vdminwtratnr may issue subpeiias for the attendance and tmtimony 
witnesses and the production of relevant papers, Imolcs, and doett- 
menta, and he may administer oaths Except for effluent data, npon 
a ahowing satisfactory to the Administrator that such papers, books, 
doeumenta, or information or particular part thereof, if made public, 
would divulge trade secret a or secret processes, the Administrator 
*nall consider Mich record, report, or information or particular por- 
tion thereof confidential in accordance with the puqKMrs of section 
J^*5 of title 18 of the United States Code, except that such paper, 
book, dorument, or information may be disclosed to other officers, 
employee*, or authorised representatives of the United States con¬ 
cerned with earning out this Act, or when relevant in any proceeding 
under this Act. Witneasrs summoned shall he paid the same feea ana 
mileage that are paid witnesses in the courta of the United States. In 
CM * contumacy or refusal to obey a siibpena served upon any per¬ 
son under this subsection, the district court of the United States for 
any district in which such person is found or resides or transacts busi¬ 
ness, upon application by the United States and after notice to such 
person, shall have jurisdiction to issue an order enquiring such person 
U> appear and give testimony before Uie Administrator, to appear 
and produce pa|>era, hook*, and doeumenta before the Administrator, 
or both, and any failure to oliey such order of the court may be pun¬ 
ished by such court as a co*itein|>t t hereof. 

“(2) The district courts of the United States are authorised, upon 
application by the Administrator, to issue suhpenss for att< nee 
end testimony of witnesses end the production of reinvent , ,nira, 
books, end documents, for purposes of obtaining information under 
eertions 304 (b) end (c) of this Art. Any pa|>crs, hooks, documents, 
or other information or part thereof, omained by rrsson of such a 
subpena alia 11 he subject to the same requirements as are provided in 
paragraph (1) of this subsection 

“(“)(!) Review of the Administrator's action (A) in promulgating 
any standard of performance under section 306, (Hi in making any 
determination pursuant to ssetion 306(b)(1)(C), (C) in promulgat¬ 
ing any effluent ttandird. prohibition, or pietrexlment ilindaid under 
section 307. (D) in making any determination an to a State permit 
program submitted under section 402(hl, (K) in approving or pro 
mulgeting any effluent limitation or other limitation under mrtion 
301,802,or 306. and (F) in issuing or denying any permit under ear 
n '») •* * n T interested person in the Circuit Chart of 

Appesls of the United States for the Federal judicial district in which 
•urn person reside* or transacts rorh business upon application by 
•urh person. An? auch application shall be made within ninety dart 
from the date of such determination, approval, promulgaf ion. iaMiao» 
or denial, or after such date only if such application it baaed eolaly on 
frotinds w Inch arose after auch ninetieth day. 

“fjtl Action of the Administrator with respect to which review 
could have hern obtained under paragraph (1) of tins subsection ehall 

not Iw subject to judicial review in any civil or criminal proceeding for 
enforcement. m 

“(c) In any judicial proceeding brought under sulm-dion (b) of 
thte section in which review is sought of s determination undsr this 
Art required to l» made on the record after notice tml opportunity 
for hearing, if any party applies to thr court for leav ■ to adduce sddi- 
ticmsl evidence, and shows to the satisfaction of the court that auch 
additional evidence is material and that there were reasonable grounds 
for the failure to adduce such evidenre in the proceeding |»f orT the 
Administrator, the court may older such additional evidence (and 
evidence in rebuttal thereof) to be taken before the Administrator in 
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mrh niannrr ami ui«m such trrma and romliliont iu> (hr court may 
d«-m pro par The Admin Mtral or may modify Ins findings as to the 
farU, or mnicr new Undines I nr r.-.>on of thr additional rtidenrt mi 
laltrn and hr shall filr anrli mml'lirel or new find mi's, and his recoin- 
mrndat ion, if any, for the moderation or wiling aside of his original 
determination, with the return of such additional evidence. 


33 U.S.C. 5 1371 


“oTitaa a van i mi Airmoairr 

‘•Sw. Ml. (a) This Act shall not be ronstmed as (II limiting the 
authority or functions of any officer or agency of the United Stales 
under any other law or regulation not inconsistent with this Act; (2) 
affecting or impairing the authority of the Secretary of the Army 
(A) to maintain navigation or (11) under the Act of March S, 1800 
(30 Stat. 1112); except that any jiermit issued under section 404 of 
this Act shall lie. conclusive as to the effect on water quality of any 
discharge resulting from any activity subject to section 10 of the Act 
of March 3, 1800, or (') affecting or impai.mg the provisions ol' tny 
treaty of the United States. 

“(6) Discharges of pollutants into the nnvigoble waters subject to 
tlie Rivers snd Harbors Act of 1010 (36 Stat. 393; 33 U.S.C. 421) 
and tho Supervisory Harbors Act of 1888 (23 Stat. 209 ; 33 U.S.C. 
441-4’db) shall lie regulated pursuant to thia Act, and not subject 
to each Act of 1010 and tlie Act of 1888 except as to effect on naviga¬ 
tion and anchornge. 

“( c )(l) Except for the provision of Federal financial sat'Stance 
for the pvrpoee of assisting tlie construction of publicly owned treat- 
ment works as authorised by section 201 of this Act, aiid tlie issuance 
of a |ierniit under section 402 of this Act for the discharge of sny 
pollutant by a new source as defined in section 300 of this Act, no 
act ion of the Administrator taken pursuant to this Act shall he deemMl 
a major Federal action signiOcantly sffert mg the quality of the human 
environment within the meaning of the National Environmental 
Policy Act of 1909 ( 83 Stat 8S2); and 

“(2) Nothing in tlie National Environmental Policy Act of 1969 
(83 Stat. 8. r i2) shall lie ileemeil to— 

“(A) authorise any Federal agency sntliorised to licenw or 
penmt the conduit of any activity which limy result in the dis¬ 
charge of a pollutant into the navigable waters to review any 
effluent, limitation or othrr requirement established pursuant to 
this Act or the adequacy of any certification under section 40! of 
this Act; or 

“(B) authona* any such agency to ini|x>se, as a condition prece¬ 
dent to the lasiianrc of sny lueiuw or permit, any effluent limita¬ 
tion otlier than any auch limitation established pursuant to tlua 
Act. 

(d) Notwithstanding this Act or any other provision of law. the Ad- 
ministratoi (I) shall not require any Slate to consider in the development 
of the ranking in order of pnonty of needs for the construction of 
treatment works (as defined in title II of this Act), any water pollution 
control agreement which may have been entered into between the United 
States and any other nation, and (2) shall not consider any such agree¬ 
ment in the approval of any such priority ranking. 


33 U.S.C. § 1374 


“EFTLrurr ITAWDAROC Ain) WATT* QUALITY INVUtMATION ADntr/ftr 

oomrvrm 

515. fa)(l) There is established on Effluent Standards snd 
Water Quality Information Advisory Committee, which shall I* mm- 
p°md of s Chairman and eijrht members who shall he appointed by 
the Administrator within sixty days after the date of enactment of 
this Act. 

“(2) All members of the Committee shall he selected from the scien¬ 
tific community, qualified by education, training, ami experience to 
provide. asw», and evaluate scientific end technical information on 
effluent atandnrds and limitations. 

“(H) Members of the Committee ahali serve for a term of four yean, 
and may lie reappointed. 

(b)(1) No inter than one hundred and eighty days prior to the 
date on which Administrator is required to publish any imposed 
regulations> required by section 304(b) of this Act, any proposed 
standard of performance for new sources required by section 306 of 
5“ °r »ny proponed toxic effluent standard required by section 
307 of this Act, he shall transmit to tlie Committc** a notice of intent 
la propo*. such regulations Th« Chairman of tl»> Commute* within 
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l*!ii days after receipt of such notice may publish a notice of a public 
hearing by the Committer, to he held within thirty days. 

“i2) No later than one hundicd and twenty days after receipt of 
Mich notice, the Committer shall transmit to the Administrator such 
scientific and technical information as ia in its posernion, including 
th*t presented at any public hearing, related to the subject matter 
contented in such notice. 

“(3) Information so transmitted to the Administrator shall con¬ 
stitute a part of the administratire record and comments on any pro¬ 
posed regulations or standsrds as information to be considered with 
nther comments and information in making any Anal determinations. 

In prensring information for transmittal, I lie Committee shall 
avail Itself of the technical end scientific services of sny Federal 
Kgfjiry, including the United SUtu CrcA/jogiraJ Survey mid any 
notional environmental laboratories which mey be established. 

“(c)(1) The Committee shall appoint and.prcarribe the duties of a 
Secretary, and such legal counsel ss it deems neaesnry. The Comnut- 
tee shell i appoint such other employees ss it deems necessery to exercise 
end fulfill its powers and rrsixinsibilitirs The compensation of all 
emuloyeeo appointed by the Committee shall be lived in accordance 
with chatiter 51 and subchaptcr III of chapter 5* of title V of the 
I lilted Mates Code. 

(2)^ Members of tho ( onmiitlee shall he entitled to receiie com* 
pensatinn at s rate to be fixed bv the President hut not in excess of the 
maximum rate of pey for grade OS-18. as provided in the General 
Schedule under section 5832 of title V of the United States Code. 

(d) Five members of the Committee shall constitute a quorum, and 
official actions of the Committee shall be. taken only on the affirmative 
vote of at least five members. A special panel rompoerd of one or more 
members upon order of the Committer shall conduct any hearing 
authorised by this section and submit the transcript of such hearing 
to the entire Committee for its action thereon. 

M (*) The Committee is authorized to ms Ice such rules as are neoea- 
sary for the orderly transaction of its business. 
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CERTIFICATE OF SERVICE 

I hereby certify that copies of the foregoing Motion 
for Leave to File Amicus Brief together with copies of the 
Brief for Amici, Allegheny Power System, Inc., et al., have 
been served upon Angus Macbeth, Esquire, Natural Resources 
Defense Council, Inc., 15 West 44th Street, New York, New 
York 10036, Attorney for Petitioner; upon Raymond W. Mushal, 
Esquire, Department of Justice, Pollution Control Section, 
Room 2631, 10th and Pennsylvania Avenue, N.W., Washington, 

D. C. 20530, Attorney for Respondent; and upon Charles F. 
Lettow, Esquire, Cleary, Gottleib, Steen & Hamilton, 1250 
Connecticut Avenue, N.W., Washington, D. C. 20036, Attorney 
for Intervenors, by United States Mail, properly addressed 
and postage prepaid, on this 30th day of August, 1974. 






